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1. Introduction
The purpose of the succession project, begun by the New Zealand Law Commission in
1993, is to develop a Succession Act to provide for all succession matters in one statute.
The project is also designed to simplify the law, ensure that will-makers' wishes are better
carried out, and to take account of the diversity of New Zealand families.1 The major
aspects of the project are testamentary claims,2 the succession to Maori ancestral
property,3 and wills and administration of estates.4 The present article relates in part to
testamentary claims, the subject of a report published by the Law Commission in August
1997.5
Whilst the common law was not so permissive as is commonly believed, from the
eighteenth to the twentieth century freedom of testation was the norm. Yet the common
law still allowed testators to impose various conditions upon their legatees and
beneficiaries. This meant that gifts might be dependent upon the performance of certain
conditions, or the non-fulfilment of others.6
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A gift or donation is the voluntary and gratuitous transfer of any property from one
person to another. It may be conditional but, condition apart, is not revocable nor
terminable. Acceptance is presumed unless dissent is signified, but a gift may be rejected
when the donee becomes aware of it. The title to the subject of gift must be transferred in
whatever way is necessary for the kind of property concerned. A gift may be made inter
vivos, or, on death, by will or donatio mortis causa.
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A testator7 might, by will, dispose of any or all of his property to whomsoever he wished,
creating any such interests as the law allowed in any part thereof, outright gifts, gifts
subject to conditions, options, life or other terminable interests. But since the early part of
the twentieth century the court may, under statutory authority, make provision for the
maintenance of a dependant not otherwise adequately provided for.
In New Zealand today, the statute law intervenes in the testamentary freedom of a
deceased to bequeath his or her property to whomsoever the deceased wishes. But statute
law does not intervene with respect to lifetime gifts, nor does it regulate testamentary
freedom to impose conditions on bequests, unless such conditions are held to infringe the
duty to provide for dependents enshrined in the Family Protection Act 1955. The courts
have limited scope for regulating the exercise of this testamentary freedom. But should
this discretion perhaps be extended by statute?
The common law rules which govern testamentary dispositions were developed in a
social environment markedly different to that found today. For similar reasons that have
motivated the review of the law relating to Maori ancestral property,8 it may be
questioned whether the common law now adequately reflects the nature of twenty-first
century New Zealand society. Yet the common law is flexible, and does ultimately reflect
the society of which it is a product. Whether legislative intervention is necessary, or
whether the courts should be left to develop the law, will depend upon the degree to
which the law is seen as being out of step with societal needs and expectations.
In this article the rules governing testamentary gifts are examined in light of the proposals
from the Law Commission for a Succession Act. It is suggested that it might be desirable
for a new Succession Act to also cover testamentary freedom to impose conditions, and
that the law governing conditional gifts be otherwise brought up to date.
Before examining conditional gifts it is necessary to examine the wider question of
testamentary freedom. Considerations of public policy which influence the regulation of
conditions by the courts are assessed. The distinctions between conditions precedent and
subsequent are evaluated, in particular in respect of the effect of void conditions,
uncertainty, and illegal and repugnant conditions. Specific examples of categories of
gifts, including those to intended husbands and wives, restraints on alienation, restraints
of marriage, gifts inducing separation of spouses, and conditions affecting parental duty
are examined. Conditions restricting freedom of religion, and conditions affecting
freedom to impose conditions as to race are also reviewed. In the conclusion, the
appropriateness of some statutory regulation of the current general freedom to impose
conditions on testamentary gifts is assessed in light of the changed societal circumstances
prevailing since most of these common law principles were established.
2. Testamentary Freedom
7
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Testator is to be taken as including a testatrix where appropriate.
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Until the turn of the nineteenth century, New Zealand, along with other common law
jurisdictions, allowed generally unfettered testamentary freedom. This was in contrast to
the practice followed in the civil law jurisdictions,9 where the Roman law inheritance
denied testators the freedom enjoyed under the common law.10 Scotland was also
influenced by the civil law tradition. Many non-European legal systems also restricted the
freedom to bequeath one's estate solely as one wished.11 The limitation of testamentary
freedom was also encouraged by the Church, which sought to protect the rights of those
owed a moral duty of support.12 In general, this limitation took the form of a requirement
that a given proportion of a deceased's estate should pass automatically to the nearest
relatives.
As an example, in Scots law even today, if a deceased leaves a widow and children, the
widow is entitled to a one-third share in the whole of the moveable estate,13 and the
children are entitled to another one-third share equally between them.14 If he leaves a
widow but no children, or children but no widow, the jus relictae or legitim is increased
to a one-half share of the net moveable estate.15 The remaining portion is known as the
dead's part. A surviving husband and children have comparable rights in the wife's estate.
The dead's part is the only portion of which the testator or testatrix can freely dispose.
Legacies and bequests are payable only out of the dead's part. All debts are payable out of
the whole estate before any division.16
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Anciently, the position in England was not dissimilar.17 Glanvill noted that one-third of a
deceased's chattels passed to his heir, one-third to his wife, and one-third as he wished.18
Magna Carta referred to this provision,19 as does Bracton.20 In a Christian world, the
“dead man's part” was taken to apply to the property which had to be spent for the benefit
of his soul and which, accordingly, the Church received. The common law courts early
gave petitioners the writ de rationabili parte bonorum to allow widows and children to
recover their “reasonable parts”.21 But the evolution of the separate secular and religious
courts in the twelfth and thirteenth centuries led to testate and intestate succession to
personalty coming within of the jurisdiction of the ecclesiastical courts.22 These courts
were motivated by religious (and moral) considerations to a much greater extent than the
common law courts, and indeed administered a distinct system of law.23
In England the bishop remained the natural administrator of one-third of a deceased's
personalty, at least on intestacy,24 until the passage of the Court of Probate Act 1857
(UK)25 abolished the testamentary jurisdiction of the ecclesiastical and other courts, and
set up the Court of Probate. However, whilst the Church courts remained responsible for
this area of law, over time the freedom to bequeath all one’s personal property as one saw
fit became prevalent.26 The parts scheme thus became limited to succession on intestacy.
To a large extent this evolution reflected an increasing belief in free choice. It also
reflected the declining moral and religious influence of the Church, whose courts no
longer looked exclusively to the canon and civil laws but increasingly to the common law
for guidance.27
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Before 1600 the province of Canterbury (except Wales and London) came to permit
complete freedom of testation for personalty, whereas the province of York adhered to
the old parts system until 1692-1703.28 Freedom of testation was not universal in England
until 1724, when it was extended to the City of London,29 after a long process of
gradually expanding application.
The right to bequeath real property also grew. Although the right to alienate land was
never absolutely denied, feudalism imposed strict limitations. However, with the decline
in the economic importance of feudalism, alienation became more easily available.30
Historically, testamentary freedom had often been more the exception than the rule. But
legal fictions were developed early to allow the conveyance of property. Land could
always be held in tail. But social pressure to lessen the application of inalienability of
realty led to the development of the distinction between the legal and the equitable estate
and the use.31
An express power to devise land by will was created in 1540-42, largely in response to
the effect of the Statute of Uses 1535,32 largely because this Act was mistakenly believed
to have prevented wills of land, by abolishing the distinction between the legal and the
equitable estate.33 All land held by common socage,34 two-thirds of land held by tenure in
chivalry, an “estate of inheritance”,35 or any other modified fees other than fees tail,36
28
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might be devised by will.37 After the abolition of the military tenures in 1660,38 there
were no more restrictions on the power to devise, except for entailed lands.
The principle of freedom, though long in coming, perhaps reflected the spirit of the times
better than the more restrictive system which was a survival of feudalism. Feudalism
itself had collapsed as an economic system from the fourteenth century, and lost the bulk
of its legal significance in 1660.39 New Zealand inherited the newer system of succession,
with its emphasis on the sanctity of the testators perceived intention- rather then the rights
of the deceased’s heirs- in 1840.40
As a reaction to the perceived injustice of the unrestricted freedom of bequest which was
the norm in the nineteenth century, the New Zealand Government resolved to adopted the
principle of allowing a discretion to the courts where testamentary freedom had been
misused. In 1900 the Testators Family Maintenance Act was passed by Parliament.41 This
Act, and its successors, the Family Protection Act 1908 and 1955, were designed to give
courts the statutory jurisdiction to remedy cases where a testator or testatrix had failed to
make provision for the proper maintenance and support for those persons to whom they
owed a moral duty of support.42 Giving a wide discretion to the courts may not be
appropriate when there is no longer a commonly accepted social norm.
Testamentary freedom is restricted by various legal safeguards designed to prevent the
testator or testatrix improperly denying provision for relatives. The entire field of
testamentary conditions remains, however, common law. No statute regulates conditional
gifts.43 Largely the product of late nineteenth and early twentieth century judgements, the
law on conditional gifts is heavily influenced by the tradition of freedom during which it
was largely developed. Thus, limitations are comparatively few, and restricted to mainly
to questions of practicality of interpretation and application. Even where public policy
considerations are more clearly present, the prevailing attitude remains predominantly in
favour of testamentary freedom.
36
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Whether society is prepared to see greater intervention in the freedom to impose
testamentary conditions is uncertain. But, as an analogy, it is important that the courts
have always regarded the Family Protection Act 1955 in light of changing societal norms.
Since that Act was passed, newer legislation on human rights and race relations,44 and
reforms to the Matrimonial Property Act 1976, would suggest that greater intervention in
the field of testamentary gifts is a distinct possibility. For the common law still allows us
to deny property to our heirs on the basis of considerations of sex, race, marital status or
religion.
3. Public Policy
The history and policy behind the control which is exercised by the courts over those
conditions which a donor has imposed on the enjoyment of their gift is long and
complex.45 Policy decisions are found under the heads of illegality, public policy and
uncertainty. They are by no means absent from the differences in the treatment of
conditions precedent and subsequent. Both illegality and uncertainty reflect public policy
as the courts have interpreted it. Underlying the whole edifice however is the dichotomy
of belief in need for testamentary freedom and public policy factors requiring the
intervention of the courts in individual cases.
The courts are also reluctant to change long-established rules affecting testamentary
dispositions even under the ambit of public policy. The courts are reflecting social
sensitivity surrounding the dead. The judges have great difficulty in expounding what
precisely is public policy in such case.46 Generally speaking, a testator or testatrix may
attach any condition they like to a gift under a will, in the same way that a donor may
attach any conditions that they wish to a gift while living.
Some restrictions imposed by the courts have a less overt element of public policy than
others. For example, where in a gift of a gift real or personal property a condition is
attached which is inconsistent with and repugnant to the gift, the condition is wholly void
and the donee takes the gift free from the condition.47 These rules may be justified on the
presumed intention of the testator or testatrix that the gift prevail.
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46
Re Wallace, Champion v Wallace [1920] 2 Ch 274 (CA) (a gift of the testator’s residue
to “either or both of my said sons who shall have acquired the title of baronet or other
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desire to sell within twenty years after the testator’s death- option held void and the
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Perhaps even more important is the desire, on economic and social grounds, to encourage
the free circulation of property, in much the same way that mortmain48 was from late
mediæval times the subject of legislative regulation. A total restraint on the alienation of
an absolute interest in property during a certain period is invalid.49
Although the justiciability of conditions was confined to conditions precedent and
subsequent, and void conditions, the courts were required to make what can only be
described as value judgements or public policy decisions. Thus a condition cannot be
repugnant to the estate granted.50 If the condition is that the donee commit a crime, or
tends towards the commission of some act prohibited by law, it is void and the donee
takes the gift free from the condition.51 The public policy justification is clear in these
cases, even where the prohibited act is not intrinsically morally wrong.52
In Re Neeld Upjohn LJ said:
To establish that a condition is void on the grounds of public policy, it must be shown
that it will have a tendency to produce injury to the public interest or good or to the
53
common weal.

Different tests for certainty of conditions precedent and conditions subsequent were
approved by the House of Lords in Blathwayt v Lord Cawley54 on the basis that a greater
degree of certainty is required for conditions subsequent. This is because where a
condition subsequent fails the donee takes the gift free from the condition, while with a
condition precedent the entire gift will fail (unless it was malum prohibitum or
impossible). Since the courts prefer to construe a disposition in such a way as to prevent
its failing, a more liberal test of uncertainty is applied to conditions precedent than to
conditions subsequent.
4. Conditions Precedent and Subsequent
Testators (or donors) may attach any condition they choose to a gift. Depending upon the
circumstances, a conditional gift may be subject to conditions either precedent or
48

The holding of land by a corporation in perpetual or unalienable tenure.
In re Rosher, Rosher v Rosher (1884) 26 ChD 801 (devise to testator’s son with a
provision that if the son should desire to sell in the lifetime of the testator’s wife the
testator’s wife should have the option of buying at the price fixed in the will and the
property should be first offered to her either in whole or in part, with a proportionate
price if only part offered, and as to other devised properties if the devisee should desire to
let them for more than three years the testator’s wife should have the option of renting
them herself at a rent fixed in the will- restrictions held repugnant and void).
50
Earl of Arundel's Case (1575) 73 ER 771; Re Dugdale, Dugdale v Dugdale (1888) 38
ChD 176.
51
Mitchel v Reynolds (1711) 1 Pr Wms 181; 24 ER 347.
52
Malum prohibitum not malum in se.
53
Re Neeld, Carpenter v Inigo-Jones [1962] Ch 643, 680.
54
[1976] AC 397; [1975] 3 All ER 625 (HL).
49
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subsequent. A condition precedent is one that is to be performed before the gift takes
effect.55 A condition subsequent is one to be performed after the gift has taken effect,
and, if the condition is unfulfilled, will put an end to the gift.56 That is, there is a divesting
of the gift. Whether a particular condition is precedent or subsequent is a matter of
construction. The courts prefer to find a condition subsequent, because even if the
condition is void the gift is generally still good.
An interest upon condition subsequent arises where a qualification is annexed to a
conveyance or gift, whereby it is provided that, in case a particular event does or does not
happen, or in case the grantor or grantee does or omits to do a particular act, the interest
shall be defeated. This must be distinguished from a condition precedent, where the
qualification provides that the interest will not commence until the occurrence of the
event.57 Sometimes this condition precedent must be implied. In Re London University
Medical Sciences Institute Fund58 a testator bequeathed £25,000 to “the Institute of
Medical Sciences Fund, University of London”. The fund was started by voluntary
contributions. The legacy was held subject to an implied condition precedent that the
particular purpose for which it was given be practicable. If the gift is capable of
subsequent defeat it is a condition subsequent.
Examples of conditions subsequent include a grant to trustees of fee simple on condition
that if the land granted shall ever be used for other than hospital purposes, it shall revert
to the heirs of the grantor;59 a devise of fee simple to the council of a school on condition
that the council shall publish annually a statement of payments and receipts;60 a devise of
land to J “on condition that he never sells out of the family”;61 a devise to A for life
provided that he “makes the mansion-house his usual common place of abode and
residence”;62 and a devise to A for life on condition that he assumes the name and arms
of the testator within twelve months.63 In all these cases there vests in the grantor, the
heirs and assignees, a right to resume title, the exercise of which right determines the
interest of the grantee.
There is also a fundamental distinction between limitations upon condition and
determinable limitations (or interests). It is necessary to distinguish between a limitation
properly so called, and a condition.64 A limitation is a form of words which creates an
interest and denotes its extent by designating the event upon which it is to commence and
55
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58
[1909] 2 Ch 1.
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Re Evans's Contract [1920] 2 Ch 469; See “Names and Arms Clauses and Law of Arms
in the common law courts” (Winter 1999) vol XIII (NS) no 188 The Coat of Arms, the
Journal of The Heraldry Society 167-172.
64
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the time for which it is to endure. The determining event is incorporated in the limitation
so that the interest automatically and naturally determines if and when the event happens.
It marks the utmost time for which the interest can continue.
Such limitations are in two forms. A direct limitation marks the time of determination by
denoting the interest created (in real property, the size of the estate). This is done in
familiar terms such as “for life”, or “in fee simple”. A determinable limitation gives an
interest for one of the times possible in a direct limitation, but also denotes some event
that may determine the interest during the continuation of that time. Thus with a grant “to
A and his heirs, tenants of the manor of Dale”, the determining event is incorporated in,
and forms an essential part of, the whole limitation, and if the estate expires because the
tenancy of Dale is no longer in A’s family, it is none the less considered to have lasted
for the period originally fixed by the limitation.
A condition subsequent may be distinguished from a conditional limitation that it
resembles by virtue of the fact that the interest does not automatically end. Thus a gift of
income to continue while the donee maintains a particular house is a variety of condition
subsequent, because it is a continuing condition which may be brought to a premature
end. It is possible however to have a limitation of an interest which is not a condition
subsequent, as with a gift until marriage, with a gift over on marriage. The happening of
the marriage is not a condition subsequent. The interest only lasts until marriage and
there is nothing to take it beyond that event. Words which are merely descriptive of the
person who is to take, or forming a qualification are not conditions. An example is Re
Allen,65 where the gift was “to the eldest of the sons” of the testator's nephew “who shall
be a member of the Church of England and an adherent of the doctrine of that Church”.
Similarly, a transfer to grandsons “who shall at the time be actively engaged in farming”,
was not a condition subsequent but “words or description or qualification or as a
condition precedent”.66 To be a condition subsequent there must be a continuing interest.
A condition specifies some event, which, if it takes place during the time for which an
interest continues, will defeat that interest. If the terminating event is an integral and
necessary part of the formula from which the size of the interest is to be ascertained, the
result is the creation of a determinable interest. But if the terminating event is external to
the limitation, the interest granted is an interest upon condition subsequent, where the
grant is subject to an independent proviso that the interest may be brought to a premature
end if the condition is fulfilled.67 “While,” “during,” “as long as,” “until” are indicative of
determinable limitations. “Provided that,” “on condition that,” “but if,” “if it happens
that” are usually conditions subsequent. Thus a gift “to a woman for life, but if she
remarries then her life interest shall cease” is a condition, while a gift “to a woman during
widowhood” is a determinable limitation.68
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Re Allen, Faith v Allen [1953] 2 All ER 898.
Re Cowley [1971] 1 NZLR 468 (CA).
67
Pettit, PH, Equity and the Law of Trusts (5th ed, 1984) 61.
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Cheshire and Burn, supra note 57, at 347.
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The rule against perpetuities applies equally to conditions subsequent and to a possibility
of reverter arising on the grant of a determinable interest. It must apply for each
successive limitation.69 It is concerned not with the duration of the interests, but with
their commencement.70 While a condition subsequent that is void is totally cancelled and
the gift takes effect as if the condition had not been imposed, with a determinable interest
the gift fails altogether if the possibility of reversion is invalidated.71 This is because with
the condition subsequent the interest has already commenced.
Although the fundamental distinction between conditions subsequent and conditions
precedent is well established, it is not free from difficulties.72 In many cases the same
condition may be a condition precedent in one context, and valid, and a condition
subsequent in another context, and void.73 Thus a condition referring to “a person
professing the Jewish faith” will be valid if a condition precedent but void if a condition
subsequent.74
It is not clear that there any real distinction between the two situations, or that the
distinction ought to be maintained. There is much to be said for maintaining known and
settled principles of law. But surely this is not necessarily so where uncertainty or
confusion results.
5. Effect of Void Conditions
If a condition is void, it depends on the nature of the gift and the nature of the condition
whether the gift is also void. The general rule is that where a condition precedent is void,
a devise or gift of land fails.75 Valid conditions are severable from invalid,76 though only
if valid and void limitations are not so intermixed as to vitiate the whole settlement.77
However with conditions subsequent the initial gift is good and the donee takes an
absolute interest free from the invalid condition.78 Thus a gift though vested on condition
69
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that it was not to be enjoyed until an age latter than majority took effect freed from the
condition.79 This is justified on the grounds that in the first case the property has failed to
vest, while in the second is the divesting which fails.
With gifts of personalty however a different position has arisen. In the case of a condition
subsequent the legatee takes the gift free from the condition, as for realty.80 For a
condition precedent the gift normally fails as with realty. But, where the condition was
originally impossible,81 or was rendered impossible by operation of the law before the
date of the will,82 the bequest is good and freed from the condition.83 This will be so also
if the condition was made impossible by the act or default of the testator or court,84 or is
illegal as involving malum prohibitum. If however the performance of the condition is the
sole motive, or its impossibility was unknown to the testator, or the condition which was
possible has since become impossible by Act of God or where it is illegal as involving
malum in se, the gift and condition are void.85
The difference between malum in se and malum prohibitum is not very precise and has
been subject to much judicial criticism, and confusion.86 It has been criticised as obsolete
and inherently unsound. All commentators agree on its existence in the law of wills, but it
has not been the subject of very extensive judicial review in modern times.87
Malum in se seems to mean some act that is intrinsically and morally wrong, which
justifies invalidating the gift. It must tend to provoke or further the doing of some
unlawful act, or to restrain or forbid someone from doing their duty. Malum prohibitum
on the other hand offends against a rule of law but is not wrong in itself.88 Where a gift of
personalty contains several conditions precedent, some of which are valid, some invalid,
these conditions can be separated to preserve the gift as far as possible.89
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The Court in Re Piper90 held that a condition precedent that a child should not reside with
his father was malum prohibitum but not malum in se. Thus although the condition was
void the bequest stood, as it was a gift of personalty. Rome J adopted the statement of the
law in Jarman on Wills:
The civil law, which in this respect has been adopted by courts of equity, differs in
some respects from the common law in its treatment of conditions precedent; the rule
of the civil law being that where a condition precedent is originally impossible, or is
illegal as involving malum prohibitum; the bequest is absolute, just as if the condition
had been subsequent. But where the performance of the condition is the sole motive of
the bequest, or its impossibility was unknown to the testator, or the condition which
was possible in its creation has since become impossible by Act of God, or where it is
illegal as involving malum in se, in these cases the civil agrees with the common law
91
in holding both gift and condition void.

Re Piper is a good illustration of the confusion in the law of testamentary conditions. The
condition was malum prohibitum because it was calculated to separate parent and child,
which was contrary to public policy. But logically separating parent and child should be
malum in se, as morally wrong.92
It was in the criminal law that the origin of the distinction between malum prohibitum
and malum in se arose. The earliest reference is in a judgement of Fineux CJ in 1496.93 In
that case a distinction was drawn between those things which the king prohibited for his
personal convenience, and those offences against the “eternal law” or the common law.
Only the former could be dispensed with by the king. The Bill of Rights swept away the
suspending power of the Crown,94 but the rule survived.95
Today the distinction between a thing bad in itself and a thing bad only because it is
prohibited by law forms no part of the criminal law, and survives only in law relating to
conditions in wills of personalty. The survival of this rule has been widely criticised. As
early as 1674, Vaughan CJ said: “I think that rule hath more confounded men's judgments
on that subject, than rectified”.96 His Honour took the view that the distinction was an
invalid one, as no act is legally malum unless forbidden by some law. As has been
90
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suggested by Delany, the logical course would be to treat a condition as inoperative in
every case (and validating the legacy) or apply the rule in cases of realty (and avoid the
legacy in all cases). The latter course, by treating the legacy as void, however assumes
that the condition is valid.97
With gifts of personalty certain conditions may also be void as made in terrorem (as an
idle threat to induce compliance).98 These however only apply to conditions against
disputing a will and in restraint of marriage.99
A limitation following one that is void for remoteness under the perpetuity rule is itself
void.100 Thus a picture given to A for life, then to B for life, then to C for life, then after
C's death to the first and every other son “then living” of A successively for their lives
then to B and C's sons in the same way, is void. The limitation to B's sons is void for
remoteness, since “then living” meant living at the death of the last son of A and not
living at the death of C. All subsequent limitations including the ultimate gift are void for
remoteness since to be valid the interest would have to vest within the limitation
period.101
Cases have however held that the ultimate limitation will be good if it is not dependent on
the void limitation. Decisions since 1936 have extended this exception, which is based on
the perceived intention of the donor. The intention will be found in the words of the
testator. It is assumed that the gift is intended to take effect unless displaced by a valid
exercise of a preceding power of appointment. If the power is invalid, then the result is
that the interest is never displaced.102
Limitations which follow void limitations may be classified as vested (which will always
safe from the perpetuities rule); contingent but independent (ultimate gift succeeds); and
contingent but dependent (ulterior gift fails).103 The only authority (excluding dicta) for
holding that a prior remote limitation always leads to voidness of the ultimate gift is an
unreserved judgement of a court at first instance.104 It may be that to hold a vested
limitation following a void limitation to be valid in all cases would be the best approach
as representing the likely intention of the testator.105
A gift to trustees of a fee simple “on condition that it shall always be used for the
purposes of a hospital only” gives the grantor's successors a right of re-entry. The
remainder is void if infringing the perpetuity rule.106
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All subsequent vested limitations are valid and all subsequent limitations affected by the
contingency are void, but there is no clear test for those cases where the limitation is not
specifically subject to the same contingency as the prior void limitation. The question of
contingency in general precedes the problem of ulterior limitations. There is a legal
presumption that interests following a contingent interest in a regular unbroken series are
subject to the same contingency.107
The courts have proven willing to develop different principles for realty and personalty,
for conditions precedent and subsequent. It depends on the nature of the gift and the
nature of the condition whether the gift is void if the condition is void. These rules
preserve what might be seen as an artificial distinction between realty and personalty.
Worse, when even the courts have difficulty at times distinguishing between conditions
precedent and subsequent, it is possible that having different rules govern each causes
undue problems, and is overly technical.
6. Uncertainty
The rules governing certainty draw a distinction between the degree of certainty which is
required for a condition subsequent and that required for a condition precedent. A stricter
degree of certainty is required for conditions subsequent than for conditions precedent.108
Conditions do not fail for uncertainty merely because they lack clarity of expression. In
such cases it is the responsibility of the courts to endeavour to construe the meaning in
the light of the ordinary canons of construction.109 A condition will not necessary fail
simply because it is uncertain whether it is certain enough.110 It is only when a meaning
cannot be properly ascribed to language used that it fails for uncertainty.111
The test for certainty for a condition subsequent remains as propounded by Lord
Cranworth in Clavering v Ellison:
where a vested estate is to be defeated by a condition on a contingency that is to
happen afterwards, that condition must be such that the court can see from the
beginning, precisely and distinctly, upon the happening of what event it was that the
preceding vested interest was to determine.112
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This test was approved and applied by the Privy Council in Sifton v Sifton.113 In that case
“so long as she shall continue to reside in Canada” was held to be not certain enough.
Lord Romer distinguished between uncertainty of expression, and uncertainty of
application. The former were void in all cases, the latter could be resolved by extrinsic
evidence. This was reaffirmed in the House of Lords in Clayton v Ramsden.114 In this
case, “not of the Jewish faith” was held to be void because it was a question of degree,
and the testator had failed to give any indication as to what degree of faith was required.
Lord Cranworth's test of “precisely and distinctly” was rephrased as “with the greatest
precision and in the clearest language”.
Thus, conceptual or linguistic uncertainty, and evidential uncertainty are to be
distinguished. A condition is uncertain when it may, as a matter of semantics, be
incapable of interpretation, or being capable of interpretation leaves doubt as to its
application to the facts of the case.115 The courts “will hold a condition subsequent void if
its terms are such that ... it cannot be clearly known in advance or from the beginning
what are the circumstances the happening of which will cause the divesting or
determining of the gift or estate”.116 This is a rigorous test.
A less stringent test was earlier used in Re Sandbrook (“with reasonable certainty”).117 In
Re Hanlon, Eve J said that “it must reasonably have been known” that the conduct would
result in forfeiture.118 In Re Neeld, Evershed MR said it “must be capable at once of a
clear and easy answer”.119 There was no need however for the language to be “of so
exactly precise a character” that no question could ever sensibly arise on the actual facts.
The modern approach may well be to reduce the strictness of the condition subsequent
test,120 and thereby allow conditions to survive which would otherwise fail.
Other examples of conditions which have been found to be insufficiently certain include
“associated, corresponded or visited with my present wife's nephews or nieces”,121 “have
social or other relationship with” a named person,122 “to provide a house for”.123 By
contrast, conditions which were found to be sufficiently certain include “taking up
permanent residence in England”.124
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Conditions precedent are not subject to the strict rule that is applied to conditions
subsequent.125 For conditions precedent the leading authority is Re Allen.126 The gift there
was to the eldest son of the testators' nephew, “who shall be a member of the Church of
England and an adherent of the doctrine of that Church”. The testator (a King's Counsel)
had died in 1908. As a condition precedent (or more correctly as a description or
qualification), performance necessarily preceded vesting, and it will only fail if it is
impossible to give the condition any meaning at all or they involve repugnancies or
inconsistencies in the possible tests they postulate. The court held that this condition was
sufficiently certain.
There is no need for the court to be able to determine in advance the precise
circumstances upon which the condition will operate. Even if the condition is
conceptually uncertain it will be valid if someone can establish that they satisfy the
requirements. Because the condition need not be in a conceptually certain form there will
be instances where trustees or executors will have no way of knowing whether a claimant
satisfies the requirement or not.127 The condition will be sufficiently certain if there is at
least one person of whom one can say with certainty that they are included. This will be
true even though there are others of whom it may be impossible to say whether or not
they qualify.
The House of Lords in Blathwayt v Lord Cawley128 approved the different tests. A greater
degree of certainty is required for conditions subsequent. This is justified on the basis that
where a condition subsequent fails the donee takes the gift free from the condition, while
with a condition precedent the entire gift will fail (unless it was malum prohibitum or
impossible). Since the courts prefer to construe a disposition in such a way as to prevent
its failing, a more liberal test of uncertainty is applied to conditions precedent than to
conditions subsequent.
This distinction was criticised by Lord Denning in Re Tuck's Settlement Trusts.129 Sir
Adolf Tuck, Bt, had created a settlement which was to pay its income to the baronet for
the time being, “so long as he shall be of the Jewish faith and shall be married to an
approved wife”. An “approved wife” was defined in the settlement trust as “a wife of
Jewish blood by one or both parents and who has been brought up in and has never
departed from and at the date of her marriage continues to worship according to the
Jewish faith.” The Court of Appeal decided that the provision was in substance a
condition precedent and therefore not void, although the words used had tended to imply
a condition subsequent. The court asserted the correctness of Re Allen,130 though it did not
endorse the precise test of validity.131
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The existence of different tests as to uncertainty for precedent and subsequent conditions
was criticised by Lord Denning MR as unsound. The conceptual and evidential
distinction also worked to defeat the intent of the testator. The High Court of Australia
has held that the certainty required for conditions precedent are the same as for conditions
subsequent.132 The decision of the House of Lords in Blathwayt v Lord Cawley133
however has stronger precedent value for New Zealand courts, and would appear to be
founded on a stronger line of authority.
The effect of having two different tests for certainty means that a condition will be
certain or uncertain merely because it is a condition precedent or a condition subsequent.
As Re Tuck's Settlement Trusts134 shows, the courts will hold a condition to be precedent
rather than subsequent despite the words of the will or deed so as to give effect to what
they perceive is the donors intentions and to prevent the working of an injustice. The
distinction is explicable but perhaps illogical. The policy objective of giving effect to the
donor's intentions, and of enabling executors and trustees to administer estates without
the need for recourse to the courts would seem to raise doubts about the justification for a
separate, more liberal test for conditions precedent.135
Judged by the principles of certainty in Morice v Bishop of Durham,136 the Re Allen137
test of certainty is inadequate because it allows compliance in virtually every case of
conditions precedent. The original policy objectives of the certainty requirement was that
every private trust had to have sufficient controls over the trustees to prevent them from
misapplying trust property. As a result the courts required a high degree of certainty of
objects.138
In Re Gulbenkian's Settlements139 the House of Lords rejected the test of certainty of
objects for trust powers and Re Allen140 was distinguished. The House did not however
discuss the propriety of the test for conditions precedent.141 The test adopted asked “was
it possible to say with certainty whether any individual was or was not a member of the
class of beneficiaries”.142 The House in McPhail v Doulton143 assimilated the test for
certainty of objects in discretionary trusts with that for powers.
132

Trustees of the Church Property of the Diocese of Newcastle v Ebbeck (1960) 104
CLR 394 per Dixon CJ.
133
[1976] AC 397; [1975] 3 All ER 625 (HL).
134
Re Tuck's Settlement Trusts, Public Trustee v Tuck [1978] 1 All ER 1047.
135
Parry, supra note 45, at 520.
136
(1804) 9 Ves Jun 399; 32 ER 656.
137
Re Allen, Faith v Allen [1953] 2 All ER 898 (CA).
138
McKay, supra note 131, at 269.
139
[1970] AC 508.
140
Re Allen, Faith v Allen [1953] 2 All ER 898 (CA).
141
McKay, supra note 131, at 263.
142
Re Gulbenkian's Settlements [1970] AC 508. Followed in Re Beckbessinger [1993] 2
NZLR 362 (HC).
143
[1971] AC 424 (HL).
18

It has been suggested144 that the test used in McPhail v Doulton145 must be preferred to
that in Re Allen146 to give proper weight to policy considerations. In the former case the
question was asked “was it possible to say with certainty whether any individual was or
was not a member of the class of beneficiaries.” McPhail v Doulton147 concerned a
discretionary trust however, and where there are conditions precedent there is rarely any
discretion. Indeed the courts have been quick to deny any discretion for the trustees to
interpret a condition without recourse to the courts. However Re Coxen148 provides
uncertain authority for the contention that there may be vested in trustees the power to
make a decision binding on the parties as to whether or not the events have occurred
which will cause the condition to operate.
The absence of a discretion alone may be reason for extending McPhail v Doulton149 into
the law of conditional gifts. Where there is no discretion the courts should be more ready
to restrict the trustees by requiring a harder standard of proof be reached. However,
although the House of Lords rejected the test of certainty of objects for trust powers in Re
Gulbenkian's Settlements,150 McPhail v Doulton151 preceded Blathwayt v Lord Cawley.152
There may not be sufficient reasons why this authority should be rejected in favour of the
earlier, especially as the question of conditions precedent were not considered. Even if Re
Allen153 is incorrect, and there is some argument that it is not consistent with earlier
authorities,154 its test has been approved by the House of Lords. There may be some
advantage to a uniformity of tests between discretionary trusts, trust powers and
conditions precedent, but it is not certain that McPhail v Doulton155 applies also to fixed
trusts.
Re Barlow's Will Trust156 brought the test into contention again. This held that the test is
not limited to issues of certainty of conditions precedent, but is in some circumstances the
appropriate criterion for assessing the validity of the beneficiary. This view would
however appear inconsistent with Re Gulbenkian's Settlements157 and Re Baden's Deed
Trusts (No 2)158 and merely makes the picture more unclear than ever.159 Barlow died in
144

McKay, supra note 131, at 272.
[1971] AC 424 (HL).
146
Re Allen, Faith v Allen [1953] 2 All ER 898 (CA).
147
[1971] AC 424 (HL).
148
Re Coxen, McCallum v Coxen [1948] Ch 747.
149
[1971] AC 424 (HL).
150
[1970] AC 508.
151
[1971] AC 424 (HL).
152
[1976] AC 397; [1975] 3 All ER 625 (HL).
153
Re Allen, Faith v Allen [1953] 2 All ER 898 (CA).
154
McKay, supra note 131, at 280.
155
[1971] AC 424 (HL).
156
[1979] 1 All ER 296.
157
[1970] AC 508.
158
[1973] Ch 9.
159
McKay, supra note 131, at 263.

145

19

1975 leaving her collection of paintings to trustees who were authorised to sell them at
the 1970 valuation to those who qualified as “friends of mine”.
Both the Re Gulbenkian's Settlements160 (“was it possible to say with certainty whether
any individual was or was not a member of the class of beneficiaries”) and IRC v
Broadway Cottages Trust161 (“was it possible to completely ascertain the entire range of
beneficiaries”) tests were inappropriate. The will comprised a series of individual gifts,
each requiring its own individual test of certainty.162 In Re Barlow's Will Trust163 the
judge applied Re Allen:164 “was it possible to say of one or more persons that he or they
undoubtedly qualify even though it may be impossible to say of others whether or not
they qualify”. The will satisfied this test.
7. Illegal and Repugnant Conditions
Where there is a gift of real or personal property and a condition is attached which is
inconsistent with and repugnant to the gift, the condition is wholly void and the donee
takes the gift free from the condition.165 The same rule applies if the condition is that the
donee commit a crime, or tends towards the commission of some act prohibited by law.166
Repugnancy is a remnant of scholasticism, which has spread over three branches of lawconditions in gifts, arbitration and clogging an equity of redemption. It has proven in all
three cases to be irrational and inconvenient. It may tend to mask public policy, and it has
been suggested that it would perhaps be better to discard it in favour of a more overt test
of public policy.167 In may be that in this area, if in none other, the common law may
have fallen out of alignment with social standards and expectations. However there is at
least room for genuine repugnancy.
Repugnancy may be either genuine or spurious. Of the first type are those documents that
contain mutually inconsistent provisions.168 Documents must be read as a whole and
effect must be given to that part calculated to carry out the real intention of the party.
Where the real intention is undiscoverable the rule of thumb is used, but it must first have
been impossible to harmonise the whole of the document. The first words in a deed and
the last words in a will shall prevail,169 and any other gifts will be void for uncertainty. It
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is difficult however to reconcile this rule with the professed desire to give effect to the
real intention of the donor.
The second type of repugnancy (spurious) are those cases in which the gift is
accompanied by a condition which is contrary to the interest given. Thus in Mildmay's
Case “it was resolved, that if a man makes a gift in tail, on condition, that he shall not
suffer a common recovery, that this condition is repugnant to the estate-tail, and against
the law”.170 There are certain incidents inseparable from particular estates, and grantors
are not permitted to give the estate without giving the incidents as well.171 Certain
restrictions are allowed however, although the justification for this is unclear as they are
equally repugnant to the gift. The rule works very much like public policy. A condition
that beneficiaries deal in a certain manner with the proceeds of the sale of land was
repugnant.172
Conditions are not void for impossibility if the condition is only highly improbable, or
because it is out of any human power to ensure its performance.173 Performance of a
condition precedent that is made impossible by the act or default of the testator is excused
as regards personalty but not realty.174 Conditions that are contrary to public policy will
be held to be void. A condition will be void if there is a tendency to conflict with the
general interest of the community, even though it will not necessarily do so.175
Historically the most common examples of conditions that have been found to be either
illegal or contrary to the policy of the law include incitement to commit a crime,176 to live
apart from wife,177 and those conditions which are in general restraint of marriage.178 It is
also contrary to public policy to settle one's own property on oneself until bankruptcy, so
as to avoid the claims of the official assignee.179 The distinctions between different types
of illegal conditions are important when it is remembered that the validity of the gift
depends upon the malum rule.
Some examples may be given to show how the courts have dealt with different situations
over time. In 1853 it was held that a condition which required the beneficiary to acquire a
peerage was contrary to public policy, but only after great conflict of opinion in the
House of Lords.180 The decision turned upon the legislative rights and duties of peers, so
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baronetcies, which have no such duties, were distinguished.181 It would follow that
knighthoods and other honours can also be distinguished, although stipulations regarding
these might be thought to be equally contrary to public policy to allow a condition which
required the beneficiary to acquire a title. In light of changed attitudes to public life it is
probable that a court would less favourably receive such a condition today.
Conditions which forbid entry into military or naval service, have also been held to be
void.182 Public policy in this case is the maintenance of the military forces of the Crown
rather than the prevention of any private wrongs. As such, it would appear less liable to
fall victim to changing social norms.
Names and arms clauses, which required the beneficiary to adopt the surname and coat of
arms of the testator, were for a time after 1945 held to be contrary to public policy.183
This was generally on the ground that in the case of a married woman being the
beneficiary, the taking by her of another's surname might lead to dissension between
husband and wife. There was also some difficulty with certainty.
In 1962 however the Court of Appeal overruled many previous decisions and held that
the conditions were not contrary to public policy.184 It may be that the actual public
policy, which the courts had in mind, was the protection of a patriarchal nomenclature.
Certainly the recognition of the lawfulness of such conditions can be seen as a
recognition of changing social conditions. It is no longer seen as conducive of marital
dissension to require a beneficiary to take the name and arms of a testator. This shows
that in the field of illegal and repugnant conditions at least, the courts are alive to
changing social conditions, and are able to mould the common law accordingly.
A condition requiring a woman, whether single or married, to bear the testator's surname
was held to be contrary to public policy as co-ercive and quasi-punitive.185 The rationale
for this rule would appear suspect in light of the change of judicial attitude towards
names and arms clauses. It would appear not to be good law now in light of the
observations of Upjohn J in Re Neeld.186
Conditions in restraint of religion are not as such contrary to public policy.187 This is so
even in cases involving charitable trusts.188 The courts are more willing to interfere with
testamentary freedom of choice because it is thought that these conditions do not have a
coercive or quasi-punitive effect. Nor is family dissension induced because religious
belief is personal to the individual.
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It is doubtful as to how far, if at all, the requirements of public policy could invalidate
conditions in wills tending to restrict the trade of a beneficiary.189 The encouragement of
grandsons to become farmers was not contrary to public policy. Indeed it was regarded as
a worthy aim.190 Clearly the encouragement of an illegal or immoral activity would be
void, but whether the courts can and should make judgements in other cases is uncertain.
8. Gifts to Intended Husbands and Wives
At common law the parties to an agreement to marry could bring an action for breach of
promise of marriage.191 This included the recovery of property given to the intended
spouses. The Domestic Actions Act 1975 has altered the pre-existing law as to the return
of engagement rings.192 Property disputes arising out of failed agreements to marry are
dealt with in such a way as to return the parties to the position they would have had been
in but for the agreement.193 The assigning of responsibility for breaking the agreement no
longer has any legal significance. There was no common law presumption that wedding
presents were the joint property of both spouses.194 The common law presumption was
that gifts originating from the husband's family and friend were intended for the husband,
and that gifts originating from the wife's family and friends were intended for the wife.195
The nature of the gift may supply evidence of the donor's intention.196 A gift to a fiancé
who was dying was absolute and not conditional on marriage. The gift was not
recoverable by the donor after her death.197 When a man gave jewels to a woman during
courtship and in contemplation of marriage, he was entitled to recover them if the match
was broken off.198 Where gifts were made to introduce one party to another with a view
to possible marriage, there however no such right to restitution.199
Because of the Domestic Actions Act 1975 the scope of judicial discretion in actions
arising from breakdowns in intended marriages has been reduced. The legislative
approach is to place the parties in the position they would have held but for the
agreement, in line with the philosophy of the Matrimonial Property Act 1976. In that
legislation also the discretion of the courts to do justice on the facts has been reduced. A
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statutory requirement to return the parties to their former positions may not always do
justice to the parties.
9. Restraint on Alienation
A total restraint on the alienation of an absolute interest in possession during a certain
period is invalid.200 A condition cannot be repugnant to the estate granted.201 Partial
restraints are permitted however. Thus there is no objection to a limitation which takes
effect so as to defeat a particular alienee,202 to a condition that the donee shall not alienate
a reversionary interest203 or to a condition that the donee shall not alienate to a particular
person or class of person.204 Property can be given on condition that another is not
alienated, as this does not interfere with the donee's power to alienate the property
given.205
The Property Law Act 1952206 allows the court to remove a restraint upon alienation
either wholly or partly where it appears to be for the benefit of the persons subject to any
restraint. This provision allows a proviso that property shall not be sold during the life of
beneficiary, or pass by bankruptcy or be seized, attached or taken. This applies however
only to children, grandchildren, and spouses.207
Conditions which are void include a restraint on alienation to anyone other than one
person,208 and to anyone other than one or more of a small and diminishing class of
persons.209 A grantor of fee simple cannot enforce a condition that that the grantee shall
always let the land at a definite rent or cultivate it in a certain manner, as this would be
incompatible with that complete freedom of enjoyment, disposition and management that
the law attributes to ownership of such an estate.210 Where a gift is absolute in the first
instance, a restraint on the power of leasing is void on the same principle as is a restraint
on alienation.211
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After an absolute gift, a proviso of forfeiture on bankruptcy or alienation is void,212 but a
gift of income may be made conditional upon termination in the event of an attempted
alienation or bankruptcy.213 It is not permissible to include with a grant of a life interest a
condition that the property shall not be liable to seizure for debt,214 so as to avoid one of
the incidents to which all absolute interests are subject- liability for debts. A gift over of
what the donee of an absolute interest in the asset or income does not dispose of, is of
necessity void.215 This is true at least of gifts by will, and probably also applies to gifts by
deed or instruments in writing inter vivos. A condition that a donee shall not alienate
during a particular time such as the life of a certain person216 or during their own life217 is
void.
A determinable limitation such as a grant of a life interest to X until they attempt to
alienate the gift or become bankrupt, is perfectly valid as it is not repugnant to the
(limited) interest granted.218 A gift “to X for life or until he becomes bankrupt” is not the
same as a gift “to X for life on condition that if he becomes bankrupt his interest shall
determine”.
A restraint on alienation to anyone other than one or more of a small class which is likely
to increase is good. In Re Macleay,219 a case where land was devised “on the condition
that he never sells out of the family”, Jessel MR held that this did not infringe the rule
against total restraint upon alienation because it bound only the devisee personally, it
applied only to sales and not other modes of alienation, and within the family even sales
were permissible. The family was construed as meaning “blood relations”, and
comprehended many persons. This judgement was somewhat critical of Attwater v
Attwater220 and was itself the subject of criticism in Re Rosher, Rosher v Rosher.221 Re
Brown, District Bank Ltd v Brown222 declined to follow Re Macleay,223 distinguishing
that case on the basis that in Re Brown the limitation was to four or five named persons.
The principle that underlies the cases on alienation is that the donor cannot take away
indirectly by a condition the incidents of the estate given.224 This is true also where the
subject of the gift is for life only. This doctrine has been criticised on the basis that the
invalidity should be based on public policy rather than repugnancy to the interest
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given.225 Whether this is a valid criticism or not is unclear, as it has been argued that
repugnancy merely acts as a cover for public policy in any case.
The tendency in modern cases has increasingly been to curtail the extent to which the
dead hand of a testator may rule the living.226 Perhaps the courts are loosing sight of the
fundamental doctrine of repugnancy, and have unintentionally and unwittingly allowed
the necessities of public policy to engraft certain exceptions to the rule against restraints
on alienation.227 It is a mistake to see restraint on alienation to be seen as merely an
aspect of public policy, as repugnancy ought to be a ground for voiding a condition.
10. Restraint of Marriage
The rules governing restraint of marriage present some difficulty. Distinctions are drawn
between partial and general restraint, and personalty and realty. Perhaps more
importantly, it might be questioned whether principles which were largely evolved during
the nineteenth and early twentieth centuries, when marriage was still the principle basis
for family life, remains valid today. Formal legal marriages (though still prevalent) are
not universally regarded as necessary, and tend to be of shorter duration than formerly.
A condition that is in total restraint of marriage is void per se as regards personalty. For
realty however total restraint is void only if there is an intention to promote celibacy or an
intention to restrain marriage (rather than this being merely the effect).228 Where the
purpose is to provide for a person while they are single, or to benefit the subject in whose
favour the gift over is made it is effective.229 This is equally so whether the gift is by deed
or will.230
A condition in partial restraint of marriage is prima facie valid,231 and in the case of
personalty, unless there is an explicit gift over on marriage, or the gift is so made that it is
revoked by the marriage, it is treated as in terrorem and is therefore valid.232 The in
terrorem doctrine does not apply to gifts of realty233 so a condition in partial restraint of
marriage can result in the estate being determined to the benefit of the residuary
beneficiary.234 The position is not clear for joint gifts of personalty and realty,235 and
though the presumption in favour of conditions being valid still applies, the in terrorem
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rule probably does not apply. Thus conditions in partial restraint of marriage will be valid
but gifts of realty and personalty will probably be void.
Gifts intended to determine on marriage are perfectly valid,236 as they are not intended to
prevent marriage. A gift conditional on the beneficiary not marrying a person born in
Scotland or of Scottish parents,237 or who was not to profess the Jewish religion and not
born a Jew,238 is valid. Neither would now be seen as consistent with the principles
underlying the Human Rights Act 1993.
A condition that a beneficiary should take “and for so long as she shall not enter into a de
facto relationship” (determination at the sole and absolute discretion of trustees),239 a
condition subsequent, was void as “de facto” lacked the requisite degree of definition and
certainty.240 The conceptual difficulty was not removed by giving power of decision to
trustees. This would avoid difficulties with evidential uncertainty however. The condition
was not contrary to public policy. This was perhaps because when the precedent was set
in 1986, “de facto” relationships were far from uncommon. Their status is currently the
subject of legislative attention with a view to strengthening the respective rights of the
parties to a degree analogous to that of marriages properly so called. But such a gift
would remain void as a condition subsequent- though not a condition precedent, for
uncertainty.
11. Gifts Inducing Separation of Spouses
Conditions encouraging the separation or divorce of spouses have been held to be void as
contrary to public policy.241 The effect of each case however has to be carefully
considered. Trusts made in contemplation of future separation are void as they may have
the effect of encouraging this.242 A condition that a woman should live apart from her
husband was held contra bonus mores and therefore void.243 It has been held that a
condition precedent which was intended to promote the divorce of the testator's son from
his wife was malum prohibitum.244
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Where separation with immediate effect has been agreed upon, any consequential
arrangements would not be invalid.245 Where the parties are already separated, a
condition may be valid as providing for maintenance, unless there is evidence that the
object was to induce the spouse to not return to their former partner.246 The case which
established this last point has however been the subject of criticism on the basis that it
disregarded the rule that the law looks to the general tendency of the disposition and not
to the possibility of public mischief occurring in the particular instance.247
In Re Caborne, Simonds J observed that
The contention, on the one hand, being that such a condition is against public policy,
and, therefore, void, I received, on the other hand, the usual warning against the court
attempting to define the policy of the law, but I do not think that I set up any new head
of public policy, or urge that “unruly horse” from its measured gait, if I re-assert the
sanctity of the marriage bond and with it the importance of maintaining the integrity of
family life, and, therefore, denounce and declare void a provision which is designed or
tends to encourage an invasion of that sanctity.248

The public policy in these cases are simply the desire to maintain the integrity of the
family. The social situation has altered somewhat since the time most of these cases were
decided, and it may be questioned whether it is appropriate for the courts to restrict the
freedom of testamentary disposition in this way. On balance it would appear that the
active undermining of spousal relationships ought not to be approved by the courts,
whatever the contemporary frequency or durability of marriages.
12. Conditions Affecting Parental Duties
A condition that is designed to separate a parent from their child, even where the parents
are divorced, will be held void as malum prohibitum and contrary to public policy.249 So
will be a condition designed to interfere with the performance of parental duties.250 The
operation of the later principle was restricted however by Blathwayt v Lord Cawley.251
Not every condition that in any way might affect or influence the way in which a child is
brought up, or in which parental duties are exercised, will be void. They must be
designed to deter the parent from performing their parental duties. As with conditions
tending to separate spouses, each case has to be carefully considered on the facts. This
distinction is doubtless motivated by the realisation by the courts that the degree of
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control exercised by parents over their children is much less than it was in Victorian
times.
A condition that grandchildren would receive property on condition that they lived with
their mother if she and their father lived separately was void as tending to restrict parental
duty.252 Equally void were a condition whereby grandchildren were to forfeit property if
they were under the control of their father,253 and one that was directed against children
living abroad.254
13. Conditions Restricting Freedom of Religion
Particular problems surround the determination of the certainty of religious conditions.
These conditions are generally now held to be sufficiently certain, but the question is not
entirely free from doubt. They are not contrary to public policy, however, and it is in this
regard that they might come to most clearly conflict with contemporary attitudes.
It was not until the 1930s that the question arose as to the certainty of the religious test.
Until then a long line of cases had assumed that they were sufficiently certain, both
conceptually and evidentially. These decisions approved conditions such as “educated ...
in the Protestant religion according to the rites of the Church of England”,255 “who does
not profess the Jewish religion or not born a Jew”,256 “a member or adherent of the
Roman Catholic Church”,257 “be of the Lutheran religion”,258 and “in the Protestant
faith”.259 In none of these cases was it argued that they were void for uncertainty.260
In the 1930s a series of cases cast doubt on the certainty of conditions in restraint of
religion. In Re Borwick261 Bennett J held void for uncertainty a condition that a
beneficiary not “be or become a Roman Catholic or not be openly or avowedly
Protestant”. This was on the basis that an infant below the age of discretion is not in law
capable of choosing their religion, at least so far as their present or future property rights
may be affected by their decision. The decision could be interpreted as based on the
uncertainty of the words used. Answering a question on the adherence to a religion
required an assessment of facts for which the court was without guidance. A condition
requiring that a person “become a convert to the Roman Catholic religion” would
therefore be valid, as it requires of necessity the performance of certain definite acts.262
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However, in Clayton v Ramsden,263 “of the Jewish faith” was held to be uncertain, not
merely of expression, but of operation- though in a dissenting speech Lord Wright
thought that “faith” was not unclear, and was a question of fact easily proven. The
testator had failed to indicate what degree of observance was sufficient. Clayton was
followed by Re Lockie264 (“remain a Protestant”; “adhere to the Protestant faith”), Re
Biggs265 and Re Myers266 (“contracting marriage outside the Jewish faith”), as well as Re
Allen267 (“who shall be a member of the Church of England and an adherent to the
doctrine of that Church”).
In all of these cases there was some lack of precision in distinguishing between
uncertainty of expression and uncertainty of operation. The former were void in all cases,
the latter could be resolved by extrinsic evidence. In Re Tegg268 “at all times conform to
and be a member of the Established Church of England” was uncertain, because
“members” was certain, but “at all times conform to” was uncertain. It may be that
Clayton269 rested at least in part on the policy consideration that the testator ought not to
be allowed to control from the grave the marriage partners and religious convictions of
their beneficiaries.270
The House of Lords revisited the question of the certainty of religious conditions in 1975
in Blathwayt v Lord Cawley271 (“be or become a Roman Catholic”). They distinguished
Clayton272 by restricting its application to conditions requiring adherence to the Jewish
faith, and declined to extend it to other religions.273 The conditions in Clayton and Re
Borwick274 were composite ones. Lord Wilberforce did not feel himself obliged, or
indeed justified, in extending the conclusion reached in Clayton.275 Thus that case did not
lay down any general principle that all conditions subsequent relating to religious belief
were void for uncertainty. It was a particular decision expressed in a particular way about
one kind of religious belief or profession.276
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In Blathwayt v Lord Cawley, Lord Wilberforce thought that as to public policy, despite
the Race Relations Act 1968 (UK) and the European Convention of Human Rights 1950,
it was not proper to substantially reduce a freedom of testamentary disposition. His
Lordship noted that “discrimination is not the same thing as choice, it operates over a
larger and less personal area, and neither by express provision nor by implication has
private selection yet become a matter of public policy”.277
Re Tuck's Settlement Trusts278 the English Court of Appeal further restricted the effect of
Clayton v Ramsden.279 A condition providing for forfeiture on the grounds of failure to
adhere to “the Jewish faith” was valid despite the latter case, because of the vesting in
someone the power to decide whether or not the beneficiary has failed to adhere to the
Jewish faith. This will only work however if there is no uncertainty of expression in the
phrase “the Jewish faith”, which is perhaps questionable.
Between 1943 (Clayton v Ramsden)280 and 1978 (Re Tuck's Settlement Trusts),281 there
was some relaxation by the courts of their views of uncertainty. But this had the effect of
rendering conditions based on religious belief less likely to fail. This was despite that
tendency over this period to be less tolerant of religious discrimination, in whatever form.
Since 1978 human rights legislation in both the United Kingdom and New Zealand have
raised further questions about the underlying correctness of this approach.
14. Conditions Affecting Freedom of Race
It would appear to not be contrary to public policy to discriminate on the grounds of race
alone.282 The Human Rights Act 1993 and the preceding Race Relations Act 1971
however make the discrimination on grounds of race unlawful. Section 21 of the former
Act prohibits discrimination on the grounds of sex, marital status, religious belief, ethical
belief, colour, race, ethnic or national origins, disability, age, political opinion,
employment status, family status, sexual orientation. Specifically discrimination on any
of these grounds is unlawful in the fields of employment, education and accommodation.
The Act does not however directly affect the freedom of testamentary disposition.
The view of Lord Wilberforce in Blathwayt v Lord Cawley 283 that, despite the Race
Relations Act 1968 (UK) and the European Convention of Human Rights 1950, it was
not proper to substantially reduce a freedom of testamentary disposition, would appear to
be equally applicable in New Zealand. There is reason to believe however that the courts
will recognise that legislative provisions against discrimination has been greatly extended
since the early 1970s, both in New Zealand and the United Kingdom. Public policy
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should perhaps require the courts to give judicial recognition to changed perceptions of
what is acceptable in social relations. That this would mean that private selection would
become a matter of public policy must act as the greatest restraint upon any judge who
sought to hold that a testator should not have left their estate to their descendants who “be
or become a Roman Catholic”. The difficulty is that relatively few of these conditions
ever reach the courts, thereby denying the courts the opportunity to reconsider the matter.
15. Conclusions
Whilst statutory provisions as to testamentary claims, the succession to Maori ancestral
property, and wills and administration of estates, are being reviewed with the intention of
introducing a new Succession Act, testamentary freedom to impose conditions upon gifts
remains. Some difficulties have arisen, due to the piecemeal way in which the law has
developed. In light of the fact that there are now certain areas where the common law sits
uneasily with statutory provisions, it would be appropriate to examine the whole field of
conditional gifts.
The effect of void conditions, and the tortuous field of uncertainty may perhaps to left to
the courts to resolve, but the field of illegal and repugnant conditions is intimately
concerned with questions of public policy, and should be considered in that light. For a
single example, it is doubtful as to how far, if at all, the requirements of public policy
could invalidate conditions in wills tending to restrict the trade of a beneficiary.284 Such
decisions may properly referred to Parliament for guidance.
Similarly, in the field of restraint on alienation, the tendency in modern cases has
increasingly been to curtail the extent to which the dead hand of a testator may rule the
living.285 Perhaps the courts are loosing sight of the fundamental doctrine of repugnancy,
and have unintentionally and unwittingly allowed the necessities of public policy to
engraft certain exceptions to the rule against restraints on alienation.286
The public policy in the cases of gifts inducing separation of spouses is simply the desire
to maintain the integrity of the family. But the social situation has altered somewhat since
the time most of these cases were decided, and it may be questioned whether it is
appropriate for the courts to restrict the freedom of testamentary disposition in this way.
The courts are reluctant to change long-established rules affecting testamentary
dispositions even under the ambit of public policy. Perhaps most importantly, while we
retain the right to confer benefits upon whomsoever we wish whilst alive, then why not
enjoy this right when one is deceased. Should Parliament intervene where the courts are
reluctant to tread? That is ultimately their responsibility. But the common law has proven
itself quite capable of changing to meet contemporary requirements, and it is not to be
supposed that they have lost this ability.
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