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Introduction 
In May 2000 Dragiša Krsmanovi�, the Serbian Public Prosecutor, began the indictment for 
war crimes of the leaders of the United States of America (USA), the United Kingdom (UK), 
France, and Germany, and the former North Atlantic Treaty Organisation (NATO) Secretary-
General Javier Solana.2 These charges, laid in the Serbian Supreme Court, related to alleged 
violations by NATO forces of the Geneva Convention on the conduct of war. These 
violations were alleged to have occurred in the course of NATO attacks upon Serbia during 
1999, operations which were undertaken to persuade the Yugoslav Government to comply 
with United Nations Security Council Resolutions 1160, 1199 and 1203.3 These resolutions 
had required Yugoslavia’s withdrawal from the province of Kosovo. During enforcement 
operations conducted from 24 March to 8 June 1999 NATO was alleged to have breached the 
Convention by using cluster bombs, and by attacking civilians, residential areas, and non-
military targets.4 

Ironically, Yugoslav President Slobodan Milosevic and four other Yugoslav Serbs have 
themselves since been indicted by the Chief Prosecutor of the International Criminal Tribunal 
for the former Yugoslavia, also for war crimes and crimes against humanity.5 In this case 
these crimes were allegedly committed against the Kosovo Albanians.6 

A situation such as the collapse of the former Federal Republic of Yugoslavia is one 
fraught with dangers and difficulties for the international community. Not least of the 
difficulties have been legal, including the prosecution of political and military leaders by 
international courts. As with the trial of Libyan suspects in the Lockerbie case,7 the 
development of rules and procedures of international criminal trials have been influenced 
more by political considerations than by legal. But we can say with some confidence that an 
international criminal legal system is slowly developing. This is consistent with a growing 
sophistication in public international law, originally confined to state-to-state relations. It was 
unusual to prosecute war leaders in international courts, but they were always liable to 
sanctions of some kind, however ineffective. 

Perhaps more problematic however is the question whether the Serbian public 
prosecutor had a good case. Was NATO guilty of war crimes? The most serious war crime 
was traditionally levying war without just cause. Although the basis of Serbia’s action against 
NATO and the allies was more narrowly focused, alleging the illegal use of cluster bombs, 
and attacking civilians, residential areas, and non-military targets, the whole basis of NATO’s 
actions may possibly be challenged. For most purposes, the law of war may be divided into 
two parts: the legitimacy of the resort to force, and the rules governing the conduct of 
hostilities, often called jus ad bellum and jus in bello respectively. Both changed markedly in 
the course of the twentieth century.8 This paper will consider the broader question of whether 
NATO’s actions in attacking Yugoslavia were lawful (jus ad bellum). It will also look briefly 
at some of the legal ramifications of the more recent USA-led global war on terrorism, which 
also raises questions of the legality of the use of force in non-traditional military operations. 
The narrower question of a breach of the laws of war, by attacking civilian targets (jus in 
bello), will be left to other writers. 

 
The scope of international law 
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Public international law regulates relations between nations. That part which relates to 
military action is generally known as the Law of Armed Conflict, or anciently as the Laws of 
War. War is both a state of “armed, physical contest between nations”, and “a legal condition 
of armed hostility between states”.9 In common with those aspects of international law which 
do not relate directly to the Law of Armed Conflict, the sources of international law include 
written and unwritten rules, treaties, agreements, and customary law. These principally relate 
to states, for states were for long the dominant – if not sole – participants in international 
diplomacy and law. 

The notions of sovereignty and statehood were once among the most important aspects 
of public international law. Its heyday was perhaps in the late nineteenth century, when 
sovereign states enjoyed almost unfettered independence of action. These were subject only to 
the regulation of their diplomatic and military action, principally by the Law of Armed 
Conflict, or the Laws of War.10  

The traditional juristic theory of territorial sovereignty, with the King being supreme 
ruler within the confines of his kingdom, originated as two distinct concepts. The King 
acknowledged no superior in temporal matters, and within his kingdom the King was 
emperor.11 If the Holy Roman Emperor had legal supremacy within the terrae imperii, the 
confines of the empire, theories of the sovereignty of kings were not needed, for they had 
merely de facto power.12 Sovereignty remained essentially de jure authority.13 This was not 
merely power without legitimacy.14 Mediæval jurists cared not whether the emperor had 
jurisdiction and authority over kings and princes, but focused on his power to usurp the rights 
of his subjects. Whether this power was de facto or de jure was unimportant.15  

But to have sovereignty, a state must have a permanent population, it must have a 
defined territory, it must have a government, and it must have the capacity to enter into 
diplomatic relations.16 No other entity could be regarded as a sovereign state, whatever its de 
facto power, and leaderless populations and ethnic groups within states generally lacked 
sovereign status and so the protection of international law. 

Traditionally only a territorial state was regarded as an international person, capable of 
having rights and duties under international law.17 That entities other than states can be 
subjects of international law is not even now a universally accepted idea, and exactly what 
entities do have this status is an even more controversial topic. As Hall has noted, primarily 
international law governs the relations of independent states, but “to a limited extent ... it may 
also govern the relations of certain communities of analogous character”.18 Lawrence also 
wrote that the subjects of international law are sovereign states, “and those other political 
bodies which, though lacking many of the attributes of sovereign states, possess some to such 
an extent as to make them real, but imperfect, international persons”.19 Whereas these 
scholars tended to define subjects of international law as states and certain unusual 
exceptions, there are others who go further in opening up the realm of reasonable subjects of 
the law of nations. Notable among them is Sir Hersch Lauterpacht. In his view:  

 
International practice shows that persons and bodies other than states are often made 
subjects of international rights and duties, that such developments are not inconsistent with 
the structure of international law and that in each particular case the question whether a 
person or a body is a subject of international law must be answered in a pragmatic manner 
by reference to actual experience and to the reason of the law as distinguished from the 
preconceived notion as to who can be the subjects of international law.20 

 
The status of organizations in international law is less controversial than the assumption 

of rights and duties by individuals or groups of individuals. In 1949 the International Court of 
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Justice recognized the United Nations as an international person,21 thereby beginning the 
process whereby an ever increasing number of modern international organizations are 
recognized as having personality at international law. That is not the same thing as saying that 
it is a state, which it certainly is not, or that its legal personality and rights and duties are the 
same as those of a state.22   

While it is possible for organizations and individuals to be subjects of international law, 
states remain the dominant agents in world politics and the dominant actors in international 
law. This dominance has led some theorists to distinguish 'subjects' of the law from 'objects' 
of the law, suggesting that although entities other than states may have rights and duties in 
international law, these rights are conferred upon them by states and, presumably, may be 
taken away by states.23 It is now more correct to regard international law as a body of rules 
which binds states and other agents in world politics in their relations with one another and is 
considered to have the status of law.24 These rules include jus cogens,25 jus in bello,26 jus ad 
bellum, 27 and opinio juris.28 

The latter is particularly important, for it is in the views of the jurists and in the state 
practice which is influenced by such opinions that the germs of international law lie. Imperial 
constitutional law was developed not in the courts so much as in the opinions of the law 
officers of the Crown. It was the practice that evolved out of these opinions which eventually 
influenced the courts. They followed, but did not invent, doctrines such as that of colonial 
legislative territoriality.29 The same influences were at work in international law. Sometimes 
practice influenced the law, sometime the formulation of the law by jurists had a direct –
though often delayed – influence on the development of international law. For instance, the 
sixteenth century Spanish theologian Francisco de Vitoria argued that the Indians in the 
conquered territories, having no just cause for war, had rights of ownership which the 
invading Spaniards could not lawfully interfere with.30 This was based on notions of natural 
law.31 Although Vitoria’s view may not have greatly influenced the politics of the 
contemporary Spanish government, it was not without its supporters. Indeed, much of modern 
international law was developed in Iberia in the wake of the Spanish and Portuguese colonial 
expansion.  

 
 

The scope of the Laws of War 
The instigation and conduct of war has since the very earliest times been subject to some 
degree of regulation or control. In the thirteenth century Thomas Aquinas wrote that, “in 
order that a war may be just three things are necessary. In the first place, the authority of the 
prince, by whose order the war is undertaken ... “32 His second and third requirements for a 
just war, like those of his predecessor St Augustine bishop of Hippo, were a just cause, and 
right intent. If these were the only requirements for the use of force to be lawful, the NATO 
bombing campaign in the former Yugoslavia in early 1999, though intended to achieve peace 
in Kosovo, would appear lawful. The laws of war have advanced much since St Thomas 
lived, and ironically, the United Nations Charter, designed to promote peace, enshrines a 
growing tendency to prohibit all wars not waged in self-defence - 33 though it does allow 
collective self-defence,34 and the restoration of international peace.35 This has left little room 
for the “just war”, a concept which has nevertheless increasingly reared its head in the laws of 
war.36 

The legality of any given action by the international community, or by an individual 
country or group of countries depends upon whether the action is justified by international 
law. The NATO air strikes on the former Yugoslavia early in 1999 were designed to force 
compliance with United Nations resolutions, but were not expressly authorised by the United 
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Nations.37 Nor did they resemble traditional peacekeeping missions, or defensive military 
actions, such as the British action for the recovery of the Falkland Islands from Argentine 
invaders in 1982.38 That is not to say, however, that NATO acted unlawfully in bombing 
Yugoslavia. But what was the legal basis for its action?39 Are there any lessons for other 
military campaigns, such as those conducted recently by the United States of America and its 
allies in Afghanistan, as part of a global “war” on terrorism? 

Traditionally the laws of war were concerned with the regulation of warfare,40 usually, 
though not exclusively, state warfare.41 Additionally, since the nineteenth century there has 
been significant growth in the laws of humanity, or human rights.42 It has been said that these 
two strands have joined.43 There has been much concentration on humanitarian law, and 
especially the punishment of war criminals.44 But the basic question of when it is lawful to 
start an offensive war has been largely ignored.45  

The basic sources of the law of armed conflict are written and unwritten rules, treaties, 
agreements, and customary law.46 A treaty is an agreement between entities, both or all of 
which are subjects of international law possessed of international personality and treaty-
making capacity. All sovereign states enjoy the right to make treaties. Some self-governing 
colonies, protectorates, and international organisations have the capacity to enter into 
agreements, though their right to do so is usually limited.47 

Custom is general state practice accepted as law. The elements of custom are a 
generalised repetition of similar acts by competent state authorities and a sentiment that such 
acts are juridically necessary to maintain and develop international relations. The existence of 
custom, unlike treaty-law, depends upon general agreement, not unanimous agreement.48 

It is now generally recognised that the law of armed conflict applies in all international 
armed conflicts, regardless of their legality.49 They have now been extended to the modern 
phenomenon known as wars of national liberation. These revolutions, are defined by Article 1 
(4) of Protocol I additional to the Geneva Conventions for the Protection of War Victims, 
1949, in 1977 as:  

 
armed conflicts in which peoples are fighting against colonial domination and alien 
occupation and against racist regimes in the exercise of their right of self-determination, as 
enshrined in the Charter of the United Nations and the Declaration on Principles of 
International Law concerning Friendly Relations and Co-operation among States in 
accordance with the Charter of the United Nations.50 

 
There have long been efforts to codify the rules of war, generally in terms of the 

conduct of hostilities (jus in bello), but also the legality of the use of force (jus ad bellum). 
One early modern attempt was by Francis Lieber, whose Instructions for the Government of 
Armies of the United States in the Field, was promulgated by President Abraham Lincoln in 
1863.51 But articles of war, governing the army in the field, had been issued since early times, 
and reached their culmination in England in the seventeenth century.52 

The first major international attempt at codification was the Hague Peace Conference, 
1899. At the conference a number of conventions on the rules and laws of war were reduced 
to writing. In 1907, another conference, at The Hague, revised the rules and made them more 
detailed. It also had a greater emphasis upon the legality of the use of force. The resulting 
Law of The Hague recognised that the total avoidance of war should be their ultimate goal. 
But it recognised that war is sometimes unavoidable, and was to this extent a legitimate 
means of settling disputes between nations.53 

The Kellogg-Briand Pact 1928 (Pact of Paris) codified the customary laws of war with 
respect to jus ad bellum. It was signed by 65 countries, including the USA, who all thereby 
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renounced aggressive war as an instrument of national policy.54 In Article 1, “the high 
contracting parties condemn recourse to war for the solution of international controversies, 
and renounce it as an instrument of national policy in their relations with one another”. The 
Treaty had the effect of outlawing war as an instrument of national policy (with respect to the 
signatories), and advanced the concept of aggressive war as being contrary to international 
law – though it did not give rise to it - as this could be traced to Thomas Aquinas if not 
earlier. 

In 1945 almost all nations signed the United Nations Charter, thereby promising to 
“refrain in their international relations from the threat or use of force against the territorial 
integrity or political independence of any state, or in any other manner inconsistent with the 
purposes of the United Nations”.55 Hence, aggressive war, as such, has been eliminated from 
among the lawful means of conducting international relations.56 Yet, the use of armed force 
has not ceased. International law has recognised this. In particular, the laws of armed conflict 
apply not only to situations of declared war, but to any situation of international armed 
conflict and, to a more limited degree, armed conflicts which are not of an international 
character.  

The use of armed force pursuant to a decision or recommendation of the United Nations 
(United Nations), in accordance with Article 42 of its Charter, is not “war” in the strict 
technical sense. In 1950-53, 53 of the 59 members of the United Nations contributed in some 
way to the police action in Korea.57 

 
Background to the present troubles in the Balkans 
The present troubles of Yugoslavia, and the states which before its collapse in 1991 
comprised the old republic, is a consequence of its complex and often violent history. This 
has involved a complex mix of languages, races and religions, due to the location of the 
country, and the various invasions. Particularly important was the Turkish occupation of 
much of the country for several centuries until the end of the nineteenth and the early years of 
the twentieth century.58 

Serbia historically comprised a Slavonic race of Orthodox religion. Montenegro also 
was populated by a Slavonic race adhering to Orthodoxy, as was Macedonia. Croatia and 
Slovenia were also Slavonic, but its peoples were Catholics, as the countries had long been 
under Hungarian domination.59 

The people of Bosnia and Herzegovina were racially Serbian, but the Turks had forcibly 
converted the majority to Islam after the occupation began in 1463. Substantial numbers of 
Islamic Slavs were also found in the south of Serbia. In the province of Kosovo 90% of the 
population was Albanian. In the province of Vojvodina in the north there was a large 
Hungarian minority. The autonomy of both was ended 1990. Additionally, 20% of 
Macedonias population were Albanian.60 

The Albanian Kosovars are Muslims, but, unlike the population of Bosnia and 
Herzegovina they are not Slavs. Kosovo was of great historic importance to Serbs being the 
site of a series of famous battles with the invading Turks. Thus, its importance is much 
greater to Serbia than its size or population would suggest.61 After the death of Communist 
dictator Tito, the federal republic of Yugoslavia proved unable to survive the tensions caused 
by its divergent racial and religious mix. The UN and NATO sought to bring an end to the 
chaos.  

 
Offensive war 
Could NATO attacks upon Yugoslavia be classified as an unjustified offensive war? This is 
an important question, for if so, if would then not merely be arguably ultra vires the North 
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Atlantic Treaty,62 but also contrary to the laws of war. The London Charter of 1945, 
establishing the International Military Tribunal, Nuremberg, contained the first definitions of 
crimes against peace and of crimes against humanity.  

Article 6 (a) defined crimes against peace:  
 

namely, planning, preparation, initiation or waging of a war of aggression, or a war in 
violation of international treaties, agreements or assurances, or participation in a common 
plan or conspiracy for the accomplishment of any of the foregoing; 

 
Article 6 (b) defined war crimes: 
 

namely, violations of the laws or customs of war. Such violations shall include, but shall 
not be limited to, ... wanton destruction of cities, towns and villages, or devastation not 
justified by military necessity; 

 
Principle VI of the International Law Commission in 1950 confirmed the criminality of 

the acts defined in Article 6 of the London Charter. But the Kellogg-Briand Pact 1928 had 
already made waging an aggressive war potentially subject to international sanctions, though 
not a crime for which individual criminal liability could arise until after the Second World 
War.63 

 
The United Nations and the use of offensive war 
The United Nations Charter Article 1 states that: 

 
The Purposes of the United Nations are: 
1. To maintain international peace and security, and to that end: to take effective 

collective measures for the prevention and removal of threats to the peace, and for the 
suppression of acts of aggression or other breaches of the peace, and to bring about by 
peaceful means, and in conformity with the principles of justice and international law, 
adjustment or settlement of international disputes or situations which might lead to a 
breach of the peace; 

2. To develop friendly relations among nations based on respect for the principle of 
equal rights and self-determination of peoples, and to take other appropriate measures to 
strengthen universal peace; 

3. To achieve international co-operation in solving international problems of an 
economic, social, cultural, or humanitarian character, and in promoting and encouraging 
respect for human rights and for fundamental freedoms for all without distinction as to 
race, sex, language, or religion; and  

4. To be a centre for harmonizing the actions of nations in the attainment of these 
common ends.64 

 
 
United Nations Charter Article 2 (in part): 

 
3. All Members shall settle their international disputes by peaceful means in such a 
manner that international peace and security, and justice, are not endangered. 
4. All members shall refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state, or in any other 
manner inconsistent with the Purposes of the United Nations. 



 7 

5. All Members shall give the United Nations every assistance in any action it takes in 
accordance with the present Charter, and shall refrain from giving assistance to any state 
against which the United Nations is taking preventive or enforcement action. 
7. Nothing contained in the present Charter shall authorize the United Nations to interfere 
in matters which are essentially within the domestic jurisdiction of any state or shall 
require the Members to submit such matters to settlement under the present Charter; but 
this principle shall not prejudice the application of enforcement measures under Chapter 
VII.65 
 

The General Assembly has power to discuss, consider, and recommend. The Security 
Council alone has power to act. According to Article 39: 

 
The Security Council shall determine the existence of any threat to the peace, breach of 
the peace, or act of aggression and shall make recommendations, or decide what measures 
shall be taken in accordance with Articles 41 and 42, to maintain or restore international 
peace and security.66 

 
United Nations Charter Article 41 then provides that: 
 

The Security Council may decide what measures not involving the use of armed force are 
to be employed to give effect to its decisions, and it may call upon Members of the United 
Nations to apply such measures. These may include complete or partial interruption of 
economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of 
communication, and the severance of diplomatic relations.67 

 
If non-military measures are ineffective, United Nations Charter Article 42 allows more 

direct action: 
 
Should the Security Council consider that measures provided for in Article 41 would be 
inadequate or have proved to be inadequate, it may take such action by air, sea, or land 
forces as may be necessary to maintain or restore international peace and security. Such 
action may include demonstrations, blockade, and other operations by air, sea, or land 
forces of Members of the United Nations.68 
 

However, while the UN itself can take military action, it does not necessarily exclude 
the possibility of unilateral action by individual countries. This is stated in United Nations 
Charter Article 51: 

 
Nothing in the present Charter shall impair the inherent right of individual or collective 
self-defence if an armed attack occurs against a Member of the United Nations, until the 
Security Council has taken measures necessary to maintain international peace and 
security. Measures taken by Members in the exercise of this right of self-defence shall be 
immediately reported to the Security Council and shall not in any way affect the authority 
and responsibility of the Security Council under the present Charter to take at any time 
such action as it deems necessary in order to maintain or restore international peace and 
security.69 
 

The threat or use of force may be used, in the last resort, as a means of enforcing 
international law. This can include intervention, reprisals, or war. But these types of police 
action may only occur where international law clearly allows it. Aggressive war is no longer a 
legitimate instrument of national policy, but nor is the use of force limited or reserved to the 
United Nations. 
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Many international lawyers argued that current legal views of the United Nations 
Charter did not accommodate the bombing of the former Yugoslavia. This was because the 
action was neither based on a Security Council decision under Chapter VII,70 nor pursued in 
collective self-defence under Article 51, the only two justifications for the use of force that 
are currently available under international law.71 Whether this view of international law is 
correct depends on whether the laws of war have now accommodated, or are in the process of 
accommodating, wars conducted for humanitarian purposes (or to reduce the risk of 
widespread war). 

 
The use of force without the approval of the United Nations 
The exercise of independent action by NATO is not necessary contrary to the United Nations 
Charter. Article 52 (in part) states that: 

 
1. Nothing in the present Charter precludes the existence of regional arrangements 

or agencies for dealing with such matters relating to the maintenance of international peace 
and security as are appropriate for regional action, provided that such arrangements or 
agencies and their activities are consistent with the Purposes and Principles of the United 
Nations. 

2. The Members of the United Nations entering into such arrangements or 
constituting such agencies shall make every effort to achieve pacific settlement of local 
disputes through such regional arrangements or by such regional agencies before referring 
them to the Security Council. 

3. The Security Council shall encourage the development of pacific settlement of 
local disputes through such regional arrangements or by such regional agencies either on 
the initiative of the states concerned or by reference from the Security Council.72 

 
Such regional arrangements might be seen to include NATO. However, even assuming 

that NATO is covered by this article, the authority conferred by it is limited.  
Article 53 continues: 

 
1. The Security Council shall, where appropriate, utilize such regional arrangements 

or agencies for enforcement action under its authority. But no enforcement action shall be 
taken under regional arrangements or by regional agencies without the authorization of the 
Security Council, with the exception of measures against any enemy state, as defined in 
paragraph 2 of this Article, provided for pursuant to Article 107 or in regional 
arrangements directed against renewal of aggressive policy on the part of any such state, 
until such time as the Organization may, on request of the Governments concerned, be 
charged with the responsibility for preventing further aggression by such a state. 

2. The term enemy state as used in paragraph 1 of this Article applies to any state 
which during the Second World War has been any enemy of any signatory of the present 
Charter.73 

 
The UN also reserved a right to be kept informed of any actions taken by these regional 

arrangements or agencies.  
Article 54 provides that: 
 

The Security Council shall at all times be kept fully informed of activities undertaken or in 
contemplation under regional arrangements or by regional agencies for the maintenance of 
international peace and security.74 
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But NATO officials were reluctant to describe the organisation as a regional 
organisation, nor were its actions authorised or approved by the United Nations. Yet Article 1 
allows, or even requires that member nations:  

 
take effective collective measures for the prevention and removal of threats to the peace, 
and for the suppression of acts of aggression or other breaches of the peace, and to bring 
about by peaceful means, and in conformity with the principles of justice and international 
law, adjustment or settlement of international disputes or situations which might lead to a 
breach of the peace.75 

 
But police action is only allowed to suppress a breach of international law. What had 

Yugoslavia done? It had not invaded or threatened a neighbour. As the Secretary-General’s 
statement to the press following the meeting of the North Atlantic Council on 27 October 
1998 made clear, the air attacks on Yugoslavia were: 

 
in order to back up diplomatic efforts to achieve peace in Kosovo and open the way for a 
political solution to the crisis.76 

 
Could this be seen as a new element to international law, a duty or authority to take 

active military steps to prevent war? 
 

Police action by NATO 
In late March 1999 aircraft of the North Atlantic Treat Organisation (NATO) began bombing 
military and strategic targets in Serbia and Montenegro, the rump of Yugoslavia. This was 
intended to persuade the Yugoslav Government, headed by Slobodan Milosevic, to comply 
with United Nations Security Council Resolutions 1160, 1199 and 1203.77 NATO is not itself 
an agency of the United Nations, but that did not mean that its actions were illegitimate. 

The North Atlantic Treaty was signed at Washington, DC, on 4 April 1949. It was 
modelled to some extent on the Rio Pact (the Inter-American Treaty of Reciprocal 
Assistance) of 2 September 1947. But the principle purpose of the North Atlantic Treaty 
Organisation is collective defence, rather than maintaining international peace and security.  

The North Atlantic Treaty is the political framework for an international alliance 
designed to prevent aggression or to repel it, should it occur. The signatory countries state 
their desire to live in peace with all peoples and all governments. Reaffirming their faith in 
the principles of the United Nations, they undertake in particular to preserve peace and 
international security and to promote stability and well-being in the North Atlantic area.  

To achieve these goals, they signed their names to a number of undertakings in different 
fields. They agreed, for example, to settle international disputes by peaceful means, in order 
to avoid endangering international peace, security and justice. They also agreed to refrain 
from the threat or use of force in any way that would not be consistent with the purpose of the 
United Nations. They undertook to eliminate conflict in their international economic policies 
and to encourage economic collaboration between their countries. 

Under this Treaty, the member countries therefore adopted a policy of security based on 
the inherent right to individual and collective self-defence accorded by Article 51 of the 
United Nations Charter, while at the same time affirming the importance of co-operation 
between them in other spheres.78 

The text of the Treaty consists of 14 Articles, and is preceded by a Preamble that 
emphasises that the Alliance was created within the framework of the United Nations Charter 
and outlines its main purposes. 
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Article 1 defines the basic principles to be followed by member countries in conducting 
their international relations, in order to avoid endangering peace and world security. 

 
The parties undertake, as set forth in the Charter of the United Nations, to settle any 
international disputes in which they may be involved by peaceful means in such a manner 
that international peace and security, and justice, are not endangered, and to refrain in their 
international relations from the threat or use of force in any manner inconsistent with the 
purposes of the United Nations.79 
 

Article 2, inspired by Article 1 of the United Nations Charter, defines the aims which 
the member countries will pursue in their international relationships, particularly in the social 
and economic spheres, and their resulting obligations. 

In Article 3, signatories state that they will maintain and develop their ability, both 
individually and collectively, to resist attack. 

Article 4 envisages a threat to the territorial integrity, political independence or security 
of one of the member countries of the Alliance and provides for joint consultation whenever 
one of them believes that such a threat exists.  

Article 5 is the core of the Treaty whereby member countries agree to treat an armed 
attack on any one of them, in Europe or Northern America, as an attack against all of them. It 
commits them to taking the necessary steps to help each other in the event of an armed attack. 

Although it leaves each signatory free to take whatever action it considers appropriate, 
the Article states that, individually and collectively, the member nations must take steps to 
restore and maintain security. Joint action is justified by the inherent, individual and 
collective right of self-defence embodied in Article 51 of the United Nations Charter. But it is 
agreed that measures taken under the terms of the Article shall be terminated when the 
Security Council has acted as necessary to restore and maintain international peace and 
security. 

Article 6 defines the area in which the provisions of Article 5 apply. However it does 
not imply that events occurring outside that area cannot be the subject of consultation within 
the Alliance. The preservation of peace and security in the North Atlantic Treaty area can be 
affected by events elsewhere in the world, and the North Atlantic Council must therefore, as a 
matter of course, consider the overall international situation. 

In Articles 7 and 8 member nations stipulate that none of their existing international 
commitments conflict with the terms of the Treaty and that they will not enter into any 
commitments in the future which do so. In particular, they state that rights and obligations 
pertaining to membership of the United Nations are unaffected by the Treaty, as is the 
primary role of the United Nations Security Council in the sphere of international peace and 
security. 

Article 7: 
 

This Treaty does not affect, and shall not be interpreted as affecting, in any way the rights 
and obligations under the Charter of the Parties which are members of the United Nations, 
or the primary responsibility of the Security Council for the maintenance of international 
peace and security.80 

 
NATO was designed for defensive operations, but it is now being used, perhaps not 

offensively, but in an international policing role. This is perhaps a manifestation of what has 
been called the “New World Order”.81 

 
NATO attacks on Yugoslavia 
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Why did NATO attack Yugoslavia? The clearest official explanation of the initial 
circumstances is in the Secretary-General’s statement to the press following the meeting of 
the North Atlantic Council on 27 October 1998: 

 
Two weeks ago, NATO issued an Activation Order (ACTORD) for limited air 

operations and a phased air campaign against Yugoslavia. We took this decision in order 
to back up diplomatic efforts to achieve peace in Kosovo and open the way for a political 
solution to the crisis. 

From the outset we have insisted on full and unconditional compliance by President 
Milosevic with United Nations Security Council Resolutions 1199 and 1203. Since the 
ACTORD was issued, we have continued to put President Milosevic under pressure. 
General Naumann, the Chairman of the Military Committee, General Clark, NATO’s 
Supreme Allied Commander in Europe (SACEUR) and I have been to Belgrade to make it 
clear to him in person that he has no option but to comply. I have also written to President 
Milosevic twice to stress the gravity of the situation. 

It is this pressure and our credible threat to use force which have changed the 
situation in Kosovo for the better. NATO’s unity and resolve have forced the Yugoslav 
Special Police and military units to exercise restraint and reduce their intimidating 
presence in Kosovo. We have been able to reduce the level of violence significantly and to 
achieve a cease-fire that has held, despite some sporadic incidents. 

This improvement in the security situation in Kosovo has first and foremost allowed 
an immediate improvement in the humanitarian situation. International relief organisations 
have restarted their operations in Kosovo. They now have unrestricted access for their 
convoys. Thousands of displaced persons have returned to their villages. At the same time, 
the improvement in the security situation is creating the conditions for a meaningful 
political dialogue to begin between Belgrade and the Kosovar Albanians. 

Over the past few days, NATO’s aerial surveillance assets and the Kosovo 
Diplomatic Observer Mission have been verifying whether Mr. Milosovic’s actions match 
the commitments he has made to us. 

I am pleased to report that over the past 24 hours, over 4,000 members of the 
Special Police have been withdrawn from Kosovo. Police and military units that are 
normally based in Kosovo are now moving back in their barracks together with their heavy 
weapons. Check points have been dismantled. In addition, most police and military units 
that are normally based elsewhere in Yugoslavia have left Kosovo. The security forces are 
returning to the level they were before the present crisis began. 

Despite these substantial steps, NATO’s objective remains to achieve full 
compliance with United Nations Security Council Resolutions 1199 and 1203. As a result, 
we have decided this evening to maintain the ACTORD for limited air operations. Its 
execution will be subject to a decision and assessments by the North Atlantic Council. We 
will also maintain our ACTORD for the phased air campaign and will continue our 
activities under Phase Zero. We have requested our Military Authorities to remain 
prepared to carry out these air operations should they be necessary and to maintain forces 
at appropriate readiness levels for operations under both ACTORDs. 

The North Atlantic Council will keep the situation in Kosovo under constant 
review. If we see evidence of substantial non compliance in the future with UNSC 
Resolution 1199, then we will be ready to use force. We know that President Milosevic 
only moves when he is presented with the credible threat of force. The burden of proof of 
compliance clearly rests with him. 

The Kosovar Albanians must equally comply with the UNSC Resolutions and 
cooperate with the international community. I call on the Kosovar Albanian armed groups 
to maintain the ceasefire that they have declared. 

Our immediate focus will now be on ensuring the effectiveness of the verification 
regime. Our NATO verification flights over Kosovo are beginning. We welcome the 
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possible association of Russia and other partner countries in NATO’s air verification 
regime. 

NATO and the OSCE have been working closely together to coordinate their 
activities in carrying out the verification mission. The Alliance is also expediting planning 
for a NATO force for the extraction of the OSCE verifiers on the ground in Kosovo. We 
welcome UNSC Resolution 1203 which endorses the establishment of the two verification 
missions. 

Despite the progress we have made, this crisis is far from over. A lot of work 
remains to be done. It is high time that the two parties in the conflict understand that the 
international community will not tolerate a continuation of the status quo. There has been 
too much human suffering. Clearly, a political solution must be found. I urge both sides to 
take advantage of the opportunity that now exists to move the political process forward 
and to secure this unique opportunity to work for a better future for Kosovo, and also for 
Yugoslavia as a whole.82 

 
NATO clearly justified its military actions in political terms by relying on a desire to 

enforce UN Security Council resolutions. The Statement on Kosovo issued at the Ministerial 
Meeting of the North Atlantic Council, Brussels, 8 December 1998, elaborates on this: 

 
1. NATO’s aim has been to contribute to international efforts to stop the 

humanitarian crisis in Kosovo, end the violence there and bring about a lasting political 
settlement. NATO’s decisions in October made a crucial contribution to the withdrawal of 
forces of the Federal Republic of Yugoslavia (FRY) from Kosovo and helped avert a 
humanitarian disaster. The Alliance’s enhanced state of military readiness continues. 

2. The security situation in Kosovo remains of great concern to us. Since the 
beginning of November, violent incidents provoked in some cases by Serbian security 
forces and in others by armed Kosovar elements have increased tension. These incidents 
show that both the Belgrade authorities and the armed Kosovar elements have failed to 
comply fully with the requirements set out in UN Security Council Resolutions 1160, 
1199 and 1203. We call upon the armed Kosovar elements to cease and desist from 
provocative actions and we call upon the FRY and Serbian authorities to reduce the 
number and visibility of MUP special police in Kosovo and abstain from intimidating 
behaviour. 

3. We insist that both sides maintain scrupulously the ceasefire and comply fully 
with the UN Security Councils resolutions. We also expect them to facilitate the war 
crimes investigations by the International Criminal Tribunal for the former Yugoslavia 
(ICTY). In this connection, we deplore the denial of visas to ICTY investigators. 
Continued violence between FRY and Serbian forces and armed Kosovar elements 
jeopardises prospects for a political settlement for which an opportunity now exists. 

4. We remain fully convinced that the problems of Kosovo can only be resolved 
through a process of open and unconditional dialogue between the authorities in Belgrade 
and representatives of the Kosovar leadership. We therefore strongly urge all parties to 
move rapidly in a spirit of compromise and accommodation to conclude the negotiating 
process led by Ambassador Hill in which they are engaged. We reaffirm our support for a 
political solution which provides an enhanced status for Kosovo, a substantially greater 
degree of autonomy and meaningful self-administration, and which preserves the 
territorial integrity of the FRY, and safeguards the human and civil rights of all inhabitants 
of Kosovo, whatever their ethnic origin. We believe that stability in Kosovo is linked to 
the democratisation of the FRY and we support those who are genuinely engaged in that 
process. In this regard, we condemn recent actions taken by President Milosevic to 
suppress the independent media and political pluralism in Serbia. We welcome the steps 
the Government of Montenegro has taken to protect the independent media, promote 
democratic reforms and ensure respect for the rights of all its citizens. 
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5. We will continue the Alliance’s air verification mission, Operation “Eagle Eye”, 
in accordance with the agreement between the FRY and NATO, and communicate 
periodically to the UN Secretary-General NATO’s views on compliance. 

6. We intend to cooperate fully with the OSCE Kosovo Verification Mission 
(KVM). The security and safety of the OSCE verifiers is of the utmost importance to us. 
We call on the FRY government to meet its responsibilities in this regard, as set out in 
UNSCRs 1199 and 1203 and the OSCE-FRY agreement of 16th October. We expect the 
FRY and Serbian authorities, as well as the Kosovar communities, to cooperate fully with 
the OSCE KVM, in particular by respecting its freedom of movement and right of access 
and by ensuring that its personnel are not subject to the threat or use of force or 
interference of any kind. We also expect the FRY and Serbian authorities to continue to 
allow unhindered access to international relief organisations including by issuing the 
necessary visas. 

7. The North Atlantic Council has authorised an Activation Order (ACTORD)83 for 
a NATO-led Extraction Force, Operation “Joint Guarantor”. We will quickly deploy the 
standing elements of this force in the Former Yugoslav Republic of Macedonia to provide 
the ability to withdraw personnel of the OSCE KVM in an emergency. We greatly 
appreciate the cooperation and support of the authorities of the Former Yugoslav Republic 
of Macedonia for providing facilities for the basing of NATO forces. 

8. We welcome the willingness of Partner countries to join with NATO in 
contributing to the solution of the Kosovo crisis either by participating in the NATO-led 
air verification mission or by offering the use of their airspace or other facilities in support 
of NATO’s efforts. We will continue to consult closely with all Partner countries on the 
Alliance’s actions in respect of the Kosovo crisis.84 

 
 Whilst legal justification was not absent, it was perhaps not apparent from these statements 
how unusual the use of active military force by NATO was. NATO territory had been neither 
attacked nor threatened with attack. NATO took action to enforce Security Council 
resolutions designed to safeguard a people from their opponents, neither of whom were 
within the borders of NATO. 
 
Authority for NATO action in the Balkans 
The obligations of third parties in a civil war historically were to remain neutral, or to aid the 
government but not the rebels. But exceptions to the general rule have become so common 
that the exceptions seem to have become the rule.85 Now the development of the international 
humanitarian law seems to allow police actions in situations which hitherto were regarded as 
being of domestic concern only.86 

The development of the idea that self-determination is a legal right has challenged the 
distinction between internal and international armed conflicts. It has extended the 
humanitarian law of war in its entirety to new realms, and it has eroded the prohibition of the 
use of force espoused in the Charter of the United Nations.87 Some lawyers would agree that a 
trend in the international community towards a better balance between the security of states, 
and the security of people is emerging. United Nations Secretary-General Kofi Annan, 
speaking to the Commission on Human Rights in Geneva, on 7 April 1999, at the height of 
the air campaign has also acknowledged this.88 

If the action was not unlawful, it was either based on a new interpretation of the United 
Nations Charter in line with modern international law; an exceptional deviation from 
international law; or an attempted shift of international law to a new position where, in 
humanitarian crises, the sovereignty of states has to yield to the protection of peoples.89 
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Given the overwhelming direction of modern developments in international law in 
favour of outlawing war, it would be difficult to see NATO attacks on Yugoslavia as being 
solely based on a new interpretation of the United Nations Charter.  

It is more in keeping with the reality of the world to see it as an attempted shift of 
international law to a new position where, in humanitarian crises, the sovereignty of states has 
to yield to the protection of peoples. Yet whether any such status has been reached is 
doubtful. It has sometimes been argued that intervention in order to protect the lives of 
persons situated within a particular state, and not necessarily nationals of the intervening 
state, is permissible in strictly defined situations. But it is hard to reconcile this with article 
2(4) of the United Nations Charter, unless the meaning of “territorial integrity” is distorted.90 
Given the lack of unanimity even within NATO, the action cannot be seen as an attempt to 
shift of international law to this new position. 

It would be unsatisfactory for the action can be seen merely as an exceptional deviation 
from international law. Because there is little evidence that the situation in Yugoslavia was 
sufficiently unusual to justify an exception. 

The point at which repeated practice hardens into a rule of law is uncertain. Higgins has 
suggested that this is “at the point at which states regard themselves as legally bound by the 
practice”.91 Since no such perception was present, the police action in Kosovo can at best be 
described as an exceptional deviation from international law, which might in due course 
harden into a rule that in humanitarian crises, the sovereignty of states has to yield to the 
protection of peoples.  

More difficult still was the possibility that NATO forces were in breach of the jus in 
bello, the rules governing the conduct of hostilities. In a report entitled, “’Collateral Damage’ 
or Unlawful Killings? Violations of the Laws of War by NATO during Operation Allied 
Force”, Amnesty International examined a number of attacks indicating that NATO did not 
always meet its legal obligations in selecting targets and in choosing means and methods of 
attack. They concluded that “[t]he 23 April 1999 bombing of the headquarters of Serbian state 
radio and television, which left 16 civilians dead, was a deliberate attack on a civilian object 
and as such constitutes a war crime”.92 However, the Office of the Prosecutor for the 
International Criminal Tribunal for the Former Yugoslavia concluded that NATO had not 
acted unlawfully in this or any other action.93  Since in the conduct of operations judgements 
must be made on military grounds, it is inevitable that occasionally armed forces exceed the 
lawful bounds of action. Such situations may amount to war crimes. But this paper is 
concerned with jus ad bellum rather than jus in bello, and so consideration of the use of force 
on the battlefield are left to others, whilst this paper considers authority for the use of armed 
force in general. 

 
International counter-terrorism operations 
Two years after the events in the Balkans which forms the background and much of the 
substance of this paper, military and air forces led by the USA were again engaged in “police” 
operations, this time against terrorists and their allies in Afghanistan, the al-Qaida and the 
Taliban.94 Again NATO was involved, though less directly than formerly.  

Frank Taylor, the United States Ambassador at Large and Co-ordinator for Counter-
terrorism briefed the North Atlantic Council, NATO’s top decision-making body, on 2 
October 2001 on the results of investigations into the 11 September terrorist attacks against 
the United States. As a result of the information he provided to the Council, it was resolved 
that the individuals who carried out the attacks belonged to the world-wide terrorist network 
of Al-Qaida, headed by Osama bin Laden and protected by the Taliban regime in 
Afghanistan.95 
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For the first time in NATO’s history, Alliance assets were deployed in support of 
Article 5 operations. This article states that an armed attack against one or more of the Allies 
in Europe or North America shall be considered as an attack against all.96 NATO contributed 
five Airborne Warning and Control Systems aircraft (AWACS) to the United States and also 
deployed elements of its Standing Naval Forces to the Eastern Mediterranean. The naval 
assets of Standing Naval Force Mediterranean (STANAVFORMED), which were 
participating in Exercise Destined Glory 2001 off the southern coast of Spain, were re-
assigned in order to provide an immediate NATO military presence in the Eastern 
Mediterranean.97 The United Nations Security Council indirectly endorsed the military 
operations, with Resolutions 1373 and 1378 reaffirming the inherent right of individual or 
collective self-defence.98 It did not however become directly involved in the operations. In 
part this was because the operations were not aimed at a state, but rather terrorist cells 
operating within Afghanistan.99 

But at the same time, disquiet was growing at the uncertain aims of the operations,100 
and the treatment of prisoners by the American authorities, particularly those sent to the 
Guantanamo Bay detention centre.101 The Government of the USA has decided that it will 
apply the rules of the 1949 Geneva Convention to at least some detainees.102 The jurisdiction 
of the military over enemy belligerents, prisoners of war or others charged with violating the 
laws of war is fairly clear.103 But political factors have ensured that the USA authorities have 
treated prisoners taken during its recent operations in Afghanistan in an especially strict 
manner.104 However, the laws of war applies if there is armed conflict, and the USA has been 
reluctantly compelled to acknowledge this, in practice if not officially. Failure to comply with 
such norms would seriously weaken the claim by the USA to be acting in accordance with 
international law in its operations in Afghanistan. Either the operation is one in which there is 
international armed conflict – in which case the detainees are automatically entitled to the 
protection of the Geneva Conventions, or it is not. If the detainees are “merely” terrorists, and 
not entitled to this protection, then it is not an international armed conflict. The particular 
difficulty for the USA is that it has treated Taliban members as terrorists, though they 
represented the de facto Government of Afghanistan.105 

It is doubtful whether these operations will have a significant influence on the 
development of international law, given the lack of a clear consensus in favour of the 
operations and an uncertainty as to their underlying rationale. In this there is a contrast to the 
Balkan operations, where the international community was generally united. Whilst Balkan 
operations were motivated by humanitarian concerns, or a desire to prevent the extension of 
existing civil war, the motivation (and ultimate intentions) for operations in Afghanistan were 
much less clear.106 Though these operations can be seen as part of a global policing exercise, 
the absence of a direct humanitarian element, and the lack of a genuine international 
coalition, will deny them the same precedent value as the Balkan operations.  

An attack by the armed forces of a country upon the USA would clearly constitute an 
attack envisaged by Article 5. But the terrorists, whilst they may have enjoyed close ties with 
the de facto rulers of Afghanistan, were in no sense part of the military infrastructure or 
apparatus of Afghanistan. Whilst there is no doubt Article 5 directly authorised the use of 
force in such circumstances, its target was more problematic. The legal issues involved are 
distinct- perhaps relating more to jus in bello, than jus ad bellum. 
 
Conclusion 
Traditionally the laws of war were concerned with the regulation of warfare between states.107 
Since the nineteenth century there has been significant growth in the laws of humanity, or 
human rights.108 It has been said that these two strands have joined.109 The law of armed 
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conflict is only one of a group of principles guiding nations in times of conflict.110 It is now 
generally recognised that the law of armed conflict applies in all international armed conflicts, 
regardless of their legality.111 They have now been extended to the modern phenomenon 
known as wars of national liberation.112 

The NATO attacks on Yugoslavia in 1999 make it clear that the law of armed conflict 
applies in all international armed conflicts, including not merely wars of national 
liberation,113 but also police actions by the international community to the laws of humanity, 
or human rights.114 But whilst the use of force by the international community in the pursuit 
of peace may be lawful, operations remain subject to rules of conduct established by 
international law. 

Wars of secession may well replace the anti-colonial wars of the 1950s, 1960s and 
1970s as the national liberation struggles of the twenty-first century. So far, the United 
Nations and the regional organisations (especially the OAU) have been extremely reluctant to 
apply the right to self-determination to secessionist struggles. Current events, however, may 
force upon us a serious rethinking of the types of groups that are entitled to self-determination 
and to the active military protection of the international community.115 It is doubtful however 
whether the recent military operations in Afghanistan will have the same degree of influence 
on the development of international law. But they do show that where operations are 
conducted by the forces of the liberal western democracies, mere authority to wage war is not 
enough. The conduct of operations, including the treatment of prisoners, must also comply 
with the norms of international law.  
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