INTERNATIONAL LAW AFTER IRAQ: AN ETHICAL OR HISTORICAL
APPROACH TO JUSTIFICATION OF SELF-DEFENCE

I. Introduction
Arguably one of the seminal challenges of the twenty-first century will be the role of public
international law, particularly in its manifestation in what may be termed the global security
system. The importance of this has been shown by the controversial 2003 American-led
invasion of Iraq. While the initial concerns about the legality of that invasion have largely
receded, questions about the relationship of international law, state sovereignty, and the
global security system, upon which the invasion focused attention, remain.
This paper will assess some of the possible implications for the global security system of
the Iraq war, and possible post-war developments in the law of war. It will review the context
of international law. It concludes with an evaluation of some of the lessons of the war for the
international community. In essence it will ask what is the effect of the invasion on
international law, and how might the global security system be revitalised.

II. How international law may be affected by the Iraq invasion
The justification for war can be either theoretical or historical.1 The theoretical aspect is
concerned with ethically justifying war and forms of warfare. The historical aspect, or the
‘just war tradition’ deals with the historical body of rules or agreements applied (or at least
existing) in various wars across the ages. Generally speaking international agreements are
historical rules aimed at limiting certain kinds of warfare.
Historically the just war tradition developed through the interaction between two countries
within the same cultural environment – primarily European states. It was therefore arguably
less applicable where there was a great disparity between combatants, as in the nineteenth
century colonial wars, or for instance.
Whilst parts of the Bible hint at ethical behaviour in war and concepts of just cause, the
most systematic exposition is given by Saint Thomas Aquinas. In the Summa Theologicae
Aquinas presents the general outline of what becomes the just war theory. He discusses not
only the justification of war, but also the kinds of activity that are permissible in war.
Aquinas’s thoughts become the model for later Scholastics and Jurists to expand.2 In the
twentieth century it underwent a revival mainly in response to the invention of nuclear
weaponry and other factors including American involvement in the Vietnam war.3 It has now
been revisited due to the Iraq war, but so far without a clear outcome. This raises two parallel
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questions: the first is what is the basis of the law? The second is what is the proper means of
regulating war?
The strategic doctrine of the Bush administration, laid out in The National Security
Strategy of the United States of America,4 highlights a significant shift from beliefs that
dominated Cold War strategic thought. The new doctrine goes beyond the Cold War strategy
of deterrence,5 to one which backs pre-emptive attacks against terrorists, and states which
harbour them6 and states with weapons of mass destruction.7 This doctrine may have
profound implications for the world security environment, and for international law, for it is
contrary to the previously developed norms of international law, which stressed collective
security and the maintenance of world peace through the United Nations system. The new
doctrine was applied in full in March 2003, with the US-led attacks on Iraq.8
The war on Iraq may be central to the development of the ‘new world order’ in the first
half of the 21st century. For, despite its justification by the US and its allies as a police action
to prevent the spread of weapons of mass destruction – or any of the other reasons given for
attacking Iraq – the US acted largely outside the pre-existing international legal order.9 This
unilateralist attitude was illustrated by the US Defence Secretary Donald Rumsfeld, who
wrote that defending the US required both prevention and, sometimes, pre-emptive action.10
International law prescribes limited circumstances in which offensive military action may
occur, and it is doubtful that the Iraqi situation qualified.11 However, it may be that this US
approach to the law of war reflects a theoretical, rather than historical, justification (the right –
indeed duty – of states to defend their people). Given the changing strategic situation it may
be that this is no less valid an approach and indeed it may be more appropriate in an era in
which the primary opponents are ideologically-driven sub-state groups, rather than nationstates.
Ironically – but perhaps unsurprisingly – in the aftermath of the war, faced with scepticism
at home and abroad over unproven claims of weapons of mass destruction, and an
increasingly costly occupation, the US was compelled to back down from its previously
relatively pure principle, in favour of limited concession to multilateralism. Coincidentally
this may offer an opportunity for the world security system to develop a theoretical response
to a problem which has been dominated by an historical approach for over a century.
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III. The Context of International Law
It may be that the American position on Iraq in 2003 reflects international law, either as it
stands now, or as it may be in the future. For this reason it is useful to briefly look at the
context of international law. Public international law regulates relations between nations. That
part which relates to military action is generally known as the Law of Armed Conflict, or
anciently as the Laws of War. War is both a state of “armed, physical contest between
nations”, and “a legal condition of armed hostility between states”.12 In common with those
aspects of international law which do not relate directly to the Law of Armed Conflict, the
sources of international law include written and unwritten rules, treaties, agreements, and
customary law. These principally relate to states, for states were for long the dominant – if not
sole – participants in international diplomacy and law.
Traditionally the laws of war were concerned with the regulation of warfare,13 usually,
though not exclusively, state warfare.14 Additionally, since the nineteenth century there has
been significant growth in the laws of humanity, or human rights.15 It has been said that these
two strands have joined.16 There has been much concentration on humanitarian law, and
especially the punishment of war criminals.17 But the basic question of when it is lawful to
start an offensive war has received less attention, if it has not been ignored altogether.18
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It would be simplistic to assume that individual states alone determined what international
law comprised, or that they were always equally significant. A look at history, however, tells
us that conceptions of world order have by no means always been shaped by the model of
sovereign co-equal actors with a territorial basis.
While it is possible for organisations and individuals to be subjects of international law,
States remain the dominant agents in world politics and the dominant actors in international
law. This dominance has led some theorists to distinguish ‘subjects’ of the law from ‘objects’
of the law, suggesting that although entities other than States may have rights and duties in
international law, these rights are conferred upon them by States and, presumably, may be
taken away by States.19 It is possibly more correct now to regard international law as a body
of rules that binds States and other agents in world politics in their relations with one another,
and that is considered to have the status of law.20 This is becoming increasingly irrelevant.
The 20th century, and particularly the second half of that century, saw the growth of
international organisations and other bodies now accorded recognition as subjects in
international law. With the growth in both the extent and the reach of international
agreements, treaties, conventions and codes, the extent to which individual sovereign States
retain the final control over their national policies may have diminished, though even in the
heyday of State sovereignty, the late 19th century, the extent to which any State was truly
independent depended much on non-legal factors, such as relative economic strength. This
tendency is becoming more noticeable in the modern commercial environment, and especially
in respect of the internet. The principal of these international bodies was the United Nations,
which, in succession to the League of Nations, took a leading role in the post-World War II
global security system. It may be true that the Iraq war involved one state (or coalition of
states) against another, but it was very much linked with the broader US war against terrorism
– the historical justification, based as it is upon state practice as codified in conventions, was
largely inapplicable.

IV. US policy towards Iraq and the international legal order
US policy towards Iraq was driven largely by the American perception of global security.21 In
accordance with the newly developing US world view, it was incumbent upon the US to take
action, including military action where necessary, against any and every potential threat.22 In
classic laws of war terminology this might be thought of as theoretical rather than historical.
The question of whether such action was legally justified in international law was one which
was either disregarded, or left to others – particularly the UK – to annunciate.23 That is not to
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say that international law per se was disregarded, or international organisations such as the
UN ignored.24 But it did mean that the settled norms of international law, to which many
smaller countries attached primacy, was not determinative in US strategic thinking.25 It was
simply that a historic approach, based on technical rules and precedents, was deemed
inapplicable to a new, highly fluid, environment.
Whatever the political, military or diplomatic reasons for taking aggressive military action
against Iraq, there were (broadly speaking) four possible legal justifications. These were
humanitarian grounds (as used in 1999 to authorise the Balkan operations26);27 Iraq’s support
for terrorism in the past and its (alleged) possession of weapons of mass destruction;28 a
related argument based on anticipatory self-defence (‘pre-emption’);29 and alleged material
breach of UN Security Council resolution 1441, reviving resolution 678.30 The US seems to
have relied upon all four – and particularly the third.31 The UK relied upon the last,32 as being
arguably the strongest. The specific details of these arguments – except for the last two – will
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not be examined in this paper. But the context in which they were placed – the world security
system – will be.

V. Ius ad bellum and Iraq
Not every exercise of military force is lawful. Rules have developed over time to control and
regulate war, and the tendency over the past few centuries has been to limit the freedom of
sovereign states to levy war.33 The UN Charter in particular, designed to promote peace,
enshrined a growing tendency to prohibit all wars not waged in self-defence,34 though it does
allow collective self-defence,35 and the restoration of international peace.36 This left little
room for the ‘just war’,37 a concept which has nevertheless increasingly once again reared its
head in the law on the use of force – the ius ad bellum.38 Whether seen as historically or
theoretically-based, this doctrine has been central to the laws of war, in particular as applied
by sovereign states.
The US-led attack on Iraq could be justified within the framework of modern international
law on the use of force. It might have been designed to force compliance with UN resolutions,
but it was not expressly authorised by the UN.39 Nor did it resemble traditional peacekeeping
missions, or defensive military actions, such as the British action for the recovery of the
Falkland Islands in 1982.40 That is not to say, however, that the US necessarily acted
unlawfully in attacking Iraq. But the legal basis for its action was at best uncertain.41 This
raises serious questions for the world security system. But it has not spelt the end of the
existing system, despite some initial pessimistic assessments. If it cannot fit comfortably into
an historical framework, merely describing it as illegal is unhelpful and possibly simplistic.
We must turn to the second possible basis for legality of ius ad bellum. This could be for
individual states to define, but we have an existing system which could be utilised for the
construction of broader principles of international public law.

VI. Role of the UN
As the global security system is currently understood, the UN Security Council alone has the
power to make a binding determination in international law that a situation constitutes a threat
to international peace and security:
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The Security Council shall determine the existence of any threat to the peace, breach of
the peace, or act of aggression and shall make recommendations, or decide what
measures shall be taken in accordance with Articles 41 and 42, to maintain or restore
international peace and security.42
Article 41 of the UN Charter provides for a range of non-military measures which the
Security Council may authorise to deal with such a situation and, if they prove ineffective,
article 42 permits more direct action:
Should the Security Council consider that measures provided for in Article 41 would be
inadequate or have proved to be inadequate, it may take such action by air, sea, or land
forces as may be necessary to maintain or restore international peace and security. Such
action may include demonstrations, blockade, and other operations by air, sea, or land
forces of Members of the UN.
This is a predominantly historical basis for the laws of law and one based on detailed
precedents. However, while the UN itself can take or authorise military action, the Charter
does not necessarily exclude the possibility of unilateral action by individual states in certain
circumstances. This is recognised by article 51:
Nothing in the present Charter shall impair the inherent right of individual or collective
self-defence if an armed attack occurs against a Member of the UN, until the Security
Council has taken measures necessary to maintain international peace and security.
Measures taken by Members in the exercise of this right of self-defence shall be
immediately reported to the Security Council and shall not in any way affect the
authority and responsibility of the Security Council under the present Charter to take at
any time such action as it deems necessary in order to maintain or restore international
peace and security.
This article clearly limits the scope of self-defence to interim measures – any solution
adopted is always subject to subsequent Security Council action. However, it does not cover
situations where the Security Council has failed, for some reason, to reach agreement on
taking action. Aggressive war is no longer a legitimate instrument of national policy, but the
use of force is not necessarily limited or reserved to the UN alone. Thus, although the general
rules for the conduct of international relations may be categorised as historical, there may be
additional theoretical justifications available – particularly those based on ethical
considerations.
Many international lawyers argued that, in the context of the UN Charter, the attack on
Iraq was unlawful at international law given the circumstances in which it occurred.43 It was
argued that the action was neither based on a Security Council decision under Chapter VII
(which will be considered below), nor taken in individual or collective self-defence under
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article 51, the only two justifications for the use of force that are currently clearly available
under international law.44
Whether this view of international law is correct depends on whether the law of war has
now accommodated, or is in the process of accommodating, wars conducted for humanitarian
purposes or to reduce the risk of more widespread war.45 The latter ground is particularly
important as a possible justification for action, but runs counter to the general trend of legal
developments over the past few centuries. In particular, it appears to be inconsistent with the
UN Charter, though the principle protagonists in the 2003 Iraqi war relied upon Security
Council resolutions to justify the use of force.46
However, it is also true that the post-World War II security system was in need of radical
reform, with the end of the Cold War, and that in this new strategic environment theoretical
justifications for war are more important that historical. The former may be immutable, the
latter founded on strategic situations which may no longer be relevant. The UN and its public
international law bodies could work on the theoretical basis of the law of war – because the
focus is no longer on states, less relevant for states alone to develop principles of law. We
could see signs of this developing in the ongoing diplomacy surrounding the US involvement
in Iraq.

VII. The opening of hostilities without the approval of the UN
The post-World War II security system did allow some freedom of action for states. The
exercise of independent action by the US and its allies was not necessarily contrary to the UN
Charter. Article 1 of the Charter states that one of the purposes of the UN is:
to take effective collective measures for the prevention and removal of threats to the
peace, and for the suppression of acts of aggression or other breaches of the peace, and
to bring about by peaceful means, and in conformity with the principles of justice and
international law, adjustment or settlement of international disputes or situations which
might lead to a breach of the peace.
However, such police actions are only allowed to suppress a breach of international law.
What had Iraq done? It had not invaded or threatened a neighbour. But it had defied, or at
least obfuscated and obstructed, UN arms inspections designed to ensure Iraqi compliance
with the resolutions of the Security Council which dealt with Iraq’s invasion of and
subsequent expulsion from Kuwait, particularly resolutions 678 and 687. This was seen by the
US, and those states which supported it, as sufficient to justify war on the basis that Iraq had
violated the ‘ceasefire’ at the conclusion of the 1991 Gulf War.
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VIII. Pre-emptive self-defence?
The US-led coalition finally took action in March 2003, acting partly in reliance on article 51
of the UN Charter.47 The international legal standard for whether a particular use of force is
justified in self-defence comes from an 1837 incident where British subjects destroyed an
American ship, the Caroline, in a US port, because the Caroline had been used in American
raids into Canadian territory.48 The British claimed the attack was in self-defence. Through an
exchange of diplomatic notes, the dispute was resolved in favour of the Americans. US
Secretary of State Daniel Webster urged the following definition of self-defence, which the
British accepted:
There must be a necessity of self-defence, instant, overwhelming, leaving no choice of
means, and no moment for deliberation. [The means of self-defence must involve]
nothing unreasonable or excessive; since the act, justified by the necessity of selfdefence, must be limited by that necessity, and kept clearly within it.49
It is hard to see how the US action against Iraq in 2003 could satisfy this test, unless there
was evidence that Iraq intended using weapons of mass destruction on its neighbours or the
US itself. If that was the case, the UN arms inspectors did not uncover clear evidence of it.50
Nor have subsequent US investigations disclosed clear evidence of the presence of these
weapons in Iraq at the relevant time.51 With the passage of time is seems increasingly
probable that Iraq did indeed destroy any remaining stocks of banned weapons some years
before the US-led invasion of 2003.
Until the Caroline case,52 self-defence was a political justification for what, from a legal
perspective, were ordinary acts of war. The positivist international law of the 19th century
rejected natural law distinctions between just and unjust wars. Military aggression was
unregulated and conquest gave good title to territory.53 The Caroline case did nothing to
prevent aggression, but it did draw a legal distinction between aggressive war and military
action in self-defence. As long as the act being defended against was not itself an act of war,
peace would be maintained – a matter of considerable importance to relatively weak states, as
the United States then was – and Iraq was in 2003.
However, the Bush doctrine makes no attempt to satisfy the criteria of the Caroline case;
there is no suggestion of waiting for a ‘necessity of self-defence’ that is ‘instant,
47

Press
Briefing
by
Ari
Fleischer,
13
March
2003,
<http://www.whitehouse.gov/news/releases/2003/03/20030313-13.html>.
48
The Caroline Case, 29 B.F.S.P. 1137-1138; 30 B.F.S.P. 195-196.
49
Letter from Secretary of State Daniel Webster to Lord Ashburton, 6 August 1842, in J.B.
Moore (Ed.), A Digest of International Law 409, 412 (1906).
50
D. Ensor, “Fake Iraq documents “embarrassing” for U.S.”, CNN Washington Bureau, 14
March 2003, <http://www.cnn.com/2003/US/03/14/sprj.irq.documents/index.html>.
51
“Uproar after US admits Iraq’s terror weapons may not exist”, New Zealand Herald, 30
May 2003, A1; M. Steel, “Prepare for more hallucinations from the Gulf War Syndrome”,
New Zealand Herald, 30 May 2003, A18.
52
For more on this case see K. Stevens, Border Diplomacy: The Caroline and McLeod Affairs
in Anglo-American-Canadian Relations, 1837 — 1842 (1989).
53
See, for instance, Lyons Corp v. East India Co (1836) 1 Moo PCC 175, 272, 274; 12 ER
782; Freeman v. Fairlie (1828) 1 Moo Ind Ap 305, 324, 345; 18 ER 117; 1 Bl Com 104 (PC);
Campbell v. Hall (1774) 1 Cowp 204; 20 State Tr 239, 328-329 (KB).
9

overwhelming, leaving no choice of means, and no moment of deliberation’. The US
President is not ‘reserving a right’ to respond to imminent threats; he is seeking an extension
of the right of self-defence to include action against potential future dangers. The distinction
between a state of war, and a state of peace, is thereby blurred.
It has been argued that the right of self-defence should not be seen as having been
restricted by the UN Charter:
The history of Article 51 suggests ... that the article should safeguard the right of selfdefence, not restrict it ... furthermore, it is a restriction [no right of anticipation] which
bears no relation to the realities of a situation which may arise prior to an actual attack
and call for self-defence immediately if it is to be of any avail at all. No state can be
expected to await an initial attack which, in the present state of armaments, may well
destroy the state’s capacity for further resistance and so jeopardise its very existence.54
However, it would seem that there must still be the elements of urgency, immediacy and
the absence of credible alternatives to war.55 A modern version of the Caroline approach is
described in Oppenheim’s International Law: 56
The development of the law, particularly in the light of more recent state practice, in the
150 years since the Caroline incident suggests that action, even if it involves the use of
armed force and the violation of another state’s territory, can be justified as self defence
under international law where:
an armed attack is launched, or is immediately threatened, against a state’s territory or
forces (and probably its nationals);
there is an urgent necessity for defensive action against that attack;
there is no practicable alternative to action in self-defence, and in particular another
state or other authority which has the legal powers to stop or prevent the infringement
does not, or cannot, use them to that effect;
the action taken by way of self-defence is limited to what is necessary to stop or prevent
the infringement, i.e. to the needs of defence … (Emphasis added.)
Iraq had not attacked any state, nor is there any evidence whatever that an attack by Iraq
was imminent. Therefore self-defence did not justify the use of force against Iraq by the
United States or any state. Potential capacity to attack the US, real or imagined, is an
insufficient basis for action. Furthermore, article 51 requires that any exercise of self-defence
is subject to the Security Council taking measures to maintain international peace and
security, and indeed requires that any action in self-defence be reported to the Security
Council.
Even if one puts article 51 aside, self-defence would appear to require, as a bare
minimum, credible evidence of not merely capacity to strike, but also of an intention to do so,
on the part of the government of the state to be attacked in pre-emptive self-defence. For,
although a desire to rid the world of a tyrant may be a laudable intention, and ought perhaps
to be allowed by international law, this was not the ground upon which the war was waged,
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though the US argued – as the invasion neared – that the exile of Saddam Hussein –
something not required by any of the UN resolutions – would alone prevent a US attack on
Iraq.57
It may however be possible to assert that the Caroline test is no longer relevant,
particularly in situations where national authorities have to determine – perhaps on the basis
of restricted intelligence – that a country is a threat to peace generally, or specifically to one’s
one nationals. This would be particularly valid in the case of weapons of mass destruction.
The immediacy of the threat would not necessarily be as significant as the magnitude of the
threat. This would, of course, be justified in theoretical terms rather than in reliance on a
historical justification (such as the UN Charter).
This would be entirely appropriate given that the Caroline test for pre-emptive self-defence
is itself largely a customary justification of self-defence and only partly enshrined in the UN
Charter. If the UN Charter is inadequate in the provisions allowing self-defence then it may
well be proper for countries to fall back upon customary law – provided the justification is the
prevention of war and not its initiation (returning to the ethical element).

IX. The ‘war on terrorism’
The invasion of Iraq must be seen in its wider context, both legal and political. This can be
traced back to 1991. Perhaps more importantly, the 11 September 2001 attacks on US cities
caused a psychological reaction in the US, which was echoed by the actions of its
government. This reaction, the response of the UN, and the operations in Afghanistan which
followed, were noted by the author in the New Zealand Armed Forces Law Review in 2002.58
It may be that the threat of terrorism does change the legal situation to some extent. What
actually happened in the Security Council following the attacks of 11 September 2001 looks
quite different from what was conceived in the UN Charter. It also represents a watershed in
the Security Council’s practice. The Council passed two resolutions on the matter within a
few days.59 Resolution 1368 characterised the terrorist attacks on New York and Washington
as a ‘threat to peace’, and recognised the right of individual and collective self-defence. It also
declared the Council’s readiness to authorise military action. A second Security Council
resolution adopted a few days later, resolution 1373, reaffirmed once again the right of
individual self-defence and characterised ‘any future terrorist attack to come’ as a threat to
international peace. This second resolution also entails a comprehensive package of measures
to combat international terrorism, all of them non-military in nature. The package is so far
reaching that it is said to go beyond the competence of the Security Council.60
The behaviour of the Security Council can itself perhaps be described as anomalous – if
not contradictory. In the first place, it recognised the right of self-defence without having
determined an act of aggression. Failing to fulfil this precondition, the resolutions jumped the
formal link between this notion and aggression. The right of self-defence can only be lawfully
invoked in response to an armed attack. However, the terrorist attacks were characterised as a
‘threat to peace’, which does not in itself necessarily justify self-defence as a matter of law (or
57
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logic). A state is only empowered to act in self-defence after having been the victim of an
armed attack, and not when it merely confronts ‘a threat to peace’. There is however some
signs of a developing consensus that the attacks are best characterised as crimes against
humanity rather than as threats to peace.61
More importantly, as explained above, a state or coalition of states can only invoke the
right of self-defence for a limited period of time, normally ‘until the Security Council has
taken the necessary measures’. Contrary to this provision, in resolution 1373 the Security
Council took a set of measures while recognising the persistence of the United States’ right of
self-defence. Although resolution 1368 had expressed the Security Council’s readiness to
authorise military action, this authorisation never materialised. The Security Council could
have easily authorised the victim of an armed attack, alone or in conjunction with other states,
to use force against the aggressor. This is not only permitted, since the Security Council is
unable to enforce such a mandate itself,62 but is also the usual practice. It was done in the
Korean War in 1950, and more recently in the 1991 Gulf War. In both instances, a coalition of
states, led by the US, aided the state attacked acting in self-defence. However the Security
Council did not issue any authorisation. This effectively left the operation entirely to the US
to direct as it saw fit – with the tacit approval of the UN. In both situations the UN security
system did not operate as it was designed to do. But the end result was the limitation of war.
The Security Council’s reaction to the 11 September 2001 events set a precedent allowing
states to use forcible measures in response to terrorist attacks. This represents a breakthrough
in the ius ad bellum in more than one sense. First, it accepted a broadening of the use of force
in self-defence, since it can apparently now be invoked in cases of terrorist attacks. The
notion of self-defence appears to have evolved to include the repulsion not only of attacks
carried out by states, but also by terrorist organisations. The Security Council practice
regarding international terrorism explained above gives an idea of the magnitude of this
novelty. In general, this matter has always been difficult to handle at UN level, given the lack
of agreement as to how to define the term ‘terrorism’. Obviously, most Third World countries
rejected any definition which would characterise as terrorism efforts by colonised peoples to
resist foreign rule.
Second, a non-state actor – a terrorist network – has been accommodated in the regulation
of this right. For the first time, it can lawfully be the object of actions conducted in the
exercise of the right of self-defence.
Third, it also represents a certain modification of the understanding of state responsibility.
To date, states had an international duty to ‘refrain from organising, instigating, assisting or
participating in terrorist acts in another state or acquiescing in organised activities within its
territory directed towards the commission of such acts’.63 The refusal of some states to
extradite indicted terrorists had also on occasion been subject to condemnation by the
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Security Council, which characterised it as a ‘threat to peace and security’.64 The novelty is
that it appears that the breach of this duty can now justify the use of force in the territory of
the harbouring state. While the state of Afghanistan was not made directly responsible for the
attacks emanating from the terrorist organisation al-Qaeda, the forcible measures carried out
in response were inflicted on Afghan territory. The Council’s approach suggests that the fact
that the harbouring state promoted or merely acquiesced in the existence of terrorists warrants
the violation of its territory. For the purpose of legitimising the use of force, harbouring
terrorist cells is apparently equated with an armed attack.
This rationale might be extended to the Iraqi regime. The difficulty with this is that there
was no notion of immediacy, and little evidence that Iraq posed a threat to the US.65 More
importantly, the Security Council, far from authorising the US action, had already taken
specific non-military action against Iraq, and was still deliberating the nature of the next steps
to be taken when the US took unilateral action. However, customary law would arguably give
the US the right to defend itself in the absence of specific authorisation, if faced with a
genuine threat, if the UN failed to act in circumstances in which it should have done so. Thus
every state should enjoy the ethical right to self-defence where the international security
system imposes unduly restrictive limitations on their freedom of action.

X. Implicit authorisation of force by the UN
While there is no doubt that article 51 of the UN Charter directly authorises the use of force in
certain circumstances (apparently now including attacks by terrorists), its target in this case
was more problematic, for Iraq was not clearly linked to al-Qaeda (although many people in
the US were led to believe that it was).
Even if Iraq was in material breach of Security Council resolution 1441,66 that did not
authorise unilateral US action, though there were valiant efforts to show that it did, initially
by British,67 American,68 and then by Australian authorities.69 This was perhaps more
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important for the latter two states, as their military commanders in the field, and even their
political leadership, were potentially liable to prosecution before the new International
Criminal Court for waging an unlawful war.70
The UK Government relied upon resolution 1441 to justify military action.71 The reasoning
for this position was as follows: Authority to use force against Iraq existed from the combined
effect of resolutions 678, 687 and 1441, all of which were adopted for the express purpose of
restoring international peace and security. In resolution 678 the Security Council authorised
force against Iraq, to eject it from Kuwait and to restore peace and security in the area. In
resolution 687, which set out the ceasefire conditions after the war to liberate Kuwait (known
to the US as Operation Desert Storm), the Security Council imposed continuing obligations
on Iraq to eliminate its weapons of mass destruction in order to restore international peace and
security in the area. Resolution 687 suspended but did not terminate the authority to use force
under resolution 678. A material breach of resolution 687 revived the authority to use force
under resolution 678.
According to the UK Attorney-General, resolution 1441 was worded in such a way that a
further decision of the Security Council to sanction force was not required.72 Thus, all that
resolution 1441 required was reporting to and discussion by the Security Council of Iraq’s
failures, but not an express further decision to authorise force.
The difficulty with the analysis which was offered was that it presupposed that an
authorisation of force, once made, limited the role of the Security Council. The role of the UN
Security Council does not cease merely because it has passed a resolution concerning a
specific problem.73 While Iraq continued to respect the Iraq-Kuwait border, it had failed to
disarm in the manner demanded of it. However, it is doubtful that this automatically
authorised military intervention to enforce disarmament.74 Only a serious breach of the
ceasefire terms, such as an attack upon Kuwait, could automatically revive the operation of
those Security Council resolutions authorising the use of all necessary means to expel Iraq
from Kuwait and restore regional peace and security.75 This would require the UN Security
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Council to consider the matter, and authorise action if appropriate. In the words of Professor
Hilary Charlesworth:
To trace original authority for the use of force in 678 to current circumstances goes
against the plain meaning of words and against the whole fabric of the UN charter.76
Professor Charlesworth went further and accused the US, UK and Australian
Governments’ lawyers of selectively using phrases from UN resolutions to support their
case.77 The difficulty is that diplomatic, political, and military factors meant that the precise
role of the UN, and by extension, of international law, was being publicly challenged and
questioned. In such circumstances it is difficult to discern precise legal principles.
Associate Professor Don Rothwell said that resolution 1441 had expressly left it to the
Security Council to determine whether there had been a breach by Iraq severe enough to
justify the use of force.78
Nor was the American and allied legal position strengthened by the repeated assertions by
US government figures in the last phase of pre-war diplomatic manoeuvring, that the exile of
Saddam Hussein – something not required by any of the resolutions – would alone prevent a
US attack on Iraq.79
It was certainly arguable that it was US aggression which would – and indeed did –
heighten regional tension. This is shown, for instance, by Turkey moving troops into northern
Iraq.80 Indeed, resolution 1441 was clearly written in a way which required the Security
Council to consider any Iraqi breach, and consider the consequences (which were identified as
potentially ‘serious’). The representative of France welcomed the two-stage approach required
by the resolution, saying that the concept of ‘automaticity’ for the use of force had been
eliminated.81 While the Security Council failed to authorise military force against Iraq, that
did not mean the world security system had failed. It meant that the members of the Security
Council could not agree that force was justified. In the absence of a Security Council
authorisation of force, the use of force was contrary to established international law.
The Security Council had assumed responsibility regarding Iraq, and it was for the Security
Council to decide, unambiguously and specifically, that force was required for enforcement of
its requirements. Taking a contextual approach, past Security Council resolutions authorising
use of force have employed language generally understood to do so. This was the case with
Korea in 1950,82 and Kuwait, Somalia, Haiti, Rwanda and Bosnia in the 1990s.83 In all these
instances, the Security Council responded to actual invasion, large-scale violence, or
humanitarian emergency, not to potential threats.
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Any claim that ‘material breach’ of ceasefire obligations by Iraq justifies the use of force
by the United States is unconvincing. The 1991 Gulf War was an action authorised by the
Security Council, not an interstate conflict; accordingly, it was for the Security Council to
determine whether there had been a material breach and whether such a breach required the
renewed use of force.
Strained interpretations of Security Council resolutions, especially when opposed, as in the
case of Iraq, by a majority of other Security Council members, cannot overcome those
fundamental principles. Rather, given the values embedded in the Charter, the burden is on
those who claim the right to use force to show that it is authorised.84 That this was not clearly
done is perhaps less an indication that the war was ‘illegal’ than that it is a sign that the
historic justification for war in this type of situation is inapplicable – and that an ethical
justification might have been more appropriate, though ultimately this may also have failed.

XI. Diplomatic consequences of the war
The United States chose to take what was effectively unilateral action because it had decided
that this was in the best interests of the US. Speaking of Iraq, President Bush said that:
The regime has a history of reckless aggression in the Middle East. It has a deep hatred
of America and our friends. And it has aided, trained and harboured terrorists, including
operatives of al Qaeda.85
Importantly, this last accusation – though important – remained unproven. The “deep
hatred of America” is not a justification for military action. It is in his next sentences that the
president provided what was the most significant justification for the war:
The United States of America has the sovereign authority to use force in assuring its
own national security. That duty falls to me, as Commander-in-Chief, by the oath I have
sworn, by the oath I will keep.
Recognizing the threat to our country, the United States Congress voted
overwhelmingly last year to support the use of force against Iraq. America tried to work
with the United Nations to address this threat because we wanted to resolve the issue
peacefully. 86
National security – as determined (not surprisingly) by the US, required military action
against Iraq. Whether or not international law sanctioned it, or the international community
approved, if US authorities determined that a country was a threat, the US was morally
justified in taking action. This might be said to provide theoretical (rather than historical)
justification for war. In a telling remark, the President continued:
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Under Resolutions 678 and 687 – both still in effect – the United States and our allies
are authorized to use force in ridding Iraq of weapons of mass destruction. This is not a
question of authority; it is a question of will.
Many nations, however, do have the resolve and fortitude to act against this threat to
peace, and a broad coalition is now gathering to enforce the just demands of the world.
The United Nations Security Council has not lived up to its responsibilities, so we will
rise to ours.87
This world view required pre-emptive action, even if the Security Council failed to
authorise it; indeed, if the UN failed to act when action was justified, it was morally
incumbent upon the US and like-minded countries to take action. However, it was
questionable whether the action taken reflected the views of the majority of the international
community; for example, China maintained that the attacks occurred “in disregard for the
opposition of the international community”.88 Speaking just prior to the outbreak of war the
French President Jacques Chirac said that:
France’s action has been inspired by the primacy of international law, and guided by its
understanding of the nature of relations between peoples and nations.
Faithful to the spirit of the UN charter, which is our common law, France considers the
use of force is a last resort when all other options have been exhausted. France’s stance
is shared by the great majority of the international community.
The latest discussions clearly showed that the Security Council was not disposed in the
current circumstances to sanction a rush towards war.89
Not only was the action of doubtful legality, it was also possibly not justified
diplomatically:
The United States has just given Iraq an ultimatum. Whether it is a question – I repeat –
of the necessary disarming of Iraq or the desirable change of regime in that country,
there is no justification here for a unilateral decision to resort to war.
However events develop in the near future, this ultimatum calls into question the notion
that we have of international relations. It commits the future of a people, the future of a
region, and the stability of the world.
It is a grave decision at a time when the disarmament of Iraq is under way and the
inspections have proved they were a credible alternative for disarming that country.
It is also a decision which compromises – for the future – the methods for peacefully
resolving crises linked to the proliferation of weapons of mass destruction. Iraq does not
today represent an immediate threat such as to justify an immediate war.
To act without the legitimacy of the United Nations, to favour the use of force over law,
is taking a serious responsibility.90
A similar position was taken by the German Chancellor, Gerhard Schroeder:
The world is on the eve of war.
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My question has been and remains: does the scale of the threat from the Iraqi dictator
justify the launch of a war that will certainly bring death to thousands of innocent men,
women and children?
My answer in this case has been and remains: No.
Iraq today is a country that is under comprehensive UN supervision. The disarmament
steps that the UN Security Council has demanded are being increasingly fulfilled. 91
Which perspective was correct? If the difference is merely one of interpretation of
diplomatic realities, then the scope of international law is narrowed. Should it be the role of
the international community – perhaps led by the UN – to determine what conduct constitutes
a grave enough threat to security to justify war? The US would undoubtedly say no. Given
that the threats to world security today come from terrorism, and smaller rouge states, rather
than from superpower or great power rivalry, the UN may no longer be the appropriate
agency. However, norms of international law do remain, and these do restrict the freedom of
countries to levy war.
International law restricted the use of force – but the Security Council may have been too
slow (certainly it was in American eyes) in dealing with Iraq. Should any state have the right
to enforce justice, or its own perception of justice, irrespective of the view of the Security
Council? This question has particular importance in an age without effective superpower
rivalry or great power blocks, which served to balance one another during the Cold War. One
nation alone has sufficient resources to act contrary to the wishes of the majority of the
international community.
XII. The role of the UN and international organisations in the ‘New World Order’
The US is the sole superpower, though this term is now perhaps meaningless. In terms of
defence expenditure alone the US was far ahead of any of the other participants in the 2003
Iraq war, or of the great powers in general.92 Any democratic state must be able to point to
legal and moral justification for undertaking offensive action. The moral arguments for
waging war on Iraq would have been stronger if convincing evidence had been available
regarding Iraq’s possession of weapons of mass destruction and/or links to terrorists groups.93
The legal arguments put forward did not bear close scrutiny. But the fact that the US
sought, however reluctantly, to justify its action, gives some hope for the future. We cannot
yet be sure what lessons can be learnt. In the longer term it would be desirable if this war
were to be seen as an aberration, rather than as setting a precedent or developing customary
international law. For it departs in too many particulars from pre-existing international law,
and opens up too many possibilities for conflict. Unfortunately, such aberrations are
becoming distressingly common and may in time create a custom which the world would be
better without.
The Security Council may be imperfect, but it should be improved rather than discarded.
The lesson must be that the Security Council, and the associated security system, remains our
best option for preserving world peace, but that international law will, and indeed must, adapt
to take into account political realities – including the economic, military, and political
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dominance of the US on the world stage. Whether the invasion of Iraq will ultimately be held
to have been lawful may have profound repercussions for the future of international law and
the UN.
The invasion was initially seen by many as a grave threat to international law. The sole
superpower was ignoring established customary law and utilising a strained interpretation of
the UN Charter to justify action. Subsequent developments – particularly the increasing
evidence that Iraq did not have weapons of mass destruction, and the difficulties facing the
occupation forces – could have been cited as proof that the US acted improperly. Yet calls for
the US – or the UK and Australia – to be penalised for their actions have failed to materialise.
The reasons for this may not be hard to find.
Half a decade ago, Joseph Lorenz, a retired senior US foreign service officer, with
extensive experience centred on the United Nations and the Middle East, published a study
entitled Peace, Power and the United Nations – A Security System for the Twenty-first
Century.94 This book was a serious discussion, in the context of post-Cold War international
politics, of alternative collective security systems and means of policing wars within states. It
was an analysis of modern collective security operations, and outlines a practical design for
reviving the United Nation’s battered capacity to deter aggression and nurture wider peace.
In light of subsequent American action, it may be instructive to look at Lorenz’ thesis. He
begins with an outline of the history of collective security and the related concept of balance
of power. This involves a discussion of the failure of the League of Nations. But this book is
not concerned with history; it proposes a new approach. As Lorenz reads the situation, the
United Nations approach to crisis management is built on an out-dated premise. The collapse
of the Soviet Union, regional challenges to the economic and political interests of the major
powers, the increase in membership of the UN, all open the way for a smaller, cheaper, more
realistic UN force, more realistic in expectation, and more credible in deterrence than the first
fifty years of the organisation.
The reason for this, in Lorenz’ view, is simple. The UN was designed to prevent global
war. There is not now the same fear of this as there was in 1945-46 when the UN Charter was
written. This is reflected in the grey area between collective security and traditional
peacekeeping which has been apparent in the most sensitive UN missions since the Gulf War.
What Lorenz calls for is nothing less than the structural adjustment of the international
security system, to recognise that great power rivalry is no longer the single greatest threat to
the people of this planet. Unfortunately Lorenz offers little by way of suggestions for the form
of this ‘new order’. But he is not one to advocate unilateralism. It is equally true that the UN
is outdated because the single threat model emphasised the historic approach. The multiple
sub-state threats facing the modern world are often unsuited to precise definition, and a
formal response based on strict rules.
It may be that this particular war was unjustified – and even illegal – but the principle that
a sovereign state may sometimes breach the laws of war and not be punished, seems to have
developing – or rather that it is not a breach in certain situations. Traditionally the laws of war
were concerned with the regulation of warfare,95 usually, though not exclusively, state
warfare. Additionally, since the nineteenth century there has been significant growth in the
laws of humanity, or human rights. It may be that the Iraq war is further evidence that these
two strands have joined. There has been much concentration on humanitarian law, and
especially the punishment of war criminals.

94

J.P. Lorenz, Peace, Power and the United Nations – A Security System for the Twenty-first
Century (1999).
95
See supra note 13.
19

Few had sympathy for Saddam Hussein or his regime. Whatever the weakness of the legal
justification for the invasion, relatively few (at least outside the Middle East, where American
motives are often misdoubted) doubted that the allies were motivated by a desire to rid the
region and the world of a particularly unpleasant dictator. The UN was perhaps not the best
organ to oversee such a project, given the variable human rights records of many UN member
states. But the UN itself may be seen as more significant than the sum of its members. The
difficulty is the US was openly opposed to the UN – and the US was by far the largest
financial contributor to the UN, and the dominant world power.

XIII. Conclusion
It is too early to be sure what effect, if any, the US-led invasion and occupation of Iraq will
have on international law. However, it has served to remind us that international law is
evolutionary, and is not primarily legalistic. It is applied theory and primarily practice-driven.
But it is not without a moral context (despite appearances to the contrary).
The theoretical aspect of the laws of war is concerned with ethically justifying war. The
historical aspect, or the ‘just war tradition’ deals with the historical body of rules or
agreements applied in various wars. It is this latter aspect which has been dealt a blow by US
action in Iraq. The task now for governments, and international lawyers, is to attempt to
revitalise global security system while bearing in mind the new strategic realities. This will
require some measure of consensus as to the proper balance of national sovereign autonomy,
and international collectivity. It may be seen that post-war US difficulties in Iraq has already
compelled the US to largely abandon unilateralism in favour of multilateralism. It may be
expected that the global security system will evolve in much the manner as hitherto –
occasional false moves, but a general tendency towards the control of warfare and the
globalisational of security. Once again it may be an opportune time for a new Grotius to
review the state of public international law, and assist us to clarify the nature of the law by
which we are governed.
The historical basis of law may have swung back in favour of 19th century statism. As in
many 19th century cases self-interest is the ostensible basis of action – the world-view of selfdefence is predominant. But the effect of law is to force legalism to the forefront of public
awareness, unlike during WW2 or even the Korean War. Thus the solution may be to
emphasise the importance of the role of the legal system, whether based on the UN, or
regional security. But at the same time it will not exclude the possibility of the single-state
approach, but may render unilateral action less likely. This could be a gradual de-emphasising
of the process (based on the historic approach) in favour of principle (based on the theoretical
approach), allowing states greater flexibility. The danger then would be that principle may be
readily accepted (though even this is doubtful) but how this works in practice is uncertain.
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