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PRECIS

International law, the United Nations and Iraq

A United States-led war against Iraq would be a breach of international law if it is

conducted without specific UN authorisation

The new strategic doctrine of the Bush administration is at the centre of an intense
international debate. The US doctrine goes beyond the Cold War strategy of deterrence to
Communist aggression to one which promotes pre-emptive attacks against terrorists and states
with weapons of mass destruction. Yet international law has not changed. The world community
prescribes only limited circumstances in which offensive military action may occur. This presents
a critical problem for the US, the UN, and the world. What will President Bush do if an attack
upon Iraq is not inherently permitted by international law, or authorised by the UN? Will the
Americans act unilaterally, as the US Government has already asserted that it has the right to do?

The instigation and conduct of war has since the very earliest times been subject to some
degree of regulation or control. In our own time the UN Charter enshrined the prohibition of all
wars not waged in self-defence - though it does allow collective self-defence (that is a coalition
acting together against an aggressor), and action to restore international peace. In 1945 and the
years that followed almost all nations signed the UN Charter, thereby promising to ‘refrain in
their international relations from the threatr or use of force against the territorial integrity or
political independence of any state, or in any other manner inconsistent with the purposes of the
UN’. Aggressive war, as such, has been eliminated from among the lawful means of conducting
international relations. Any act of war that is not permitted is therefore unlawful. No country is
above these legal restrictions, which are the product of centuries of jurisprudential evolution.
Aggressive war is no longer a legitimate instrument of national policy.

The legality of any given action by the international community, or by an individual state or
group of states, depends upon whether the action is justified by international law. A US-led attack
on Iraq might be designed to force compliance with UN resolutions, but if it were not expressly
authorised by the UN Security Council it would place the international security system in grave
peril. No state may unilaterally commencé a war in order to force compliance with its own
interpretation of UN resolutions. The critical question is whether a US-led attack upon Iraq which

had not obtained specific UN Security Council approval can be said to be an unjustified offensive



war? Force may be used, in the last resort, as a means of enforcing international law. This can
include intervention, reprisals, or war. But these types of police action may only occur where
international law clearly allows it. Many commentators have argued that current legal views of the
UN Charter do not permit an immediate attack on Iraq. This was because the action would be
neither based on a Security Council decision under Chapter VII of the Charter, nor pursued in self-
defence under Article 51, the only two justifications for the use of force that are currently
available under international law.

Military and air forces led by the US have been engaged in ‘police’ operations against
terrorists and their allies in Afghanistan, the al-Qaeda and the Taliban. Though the links between
these groups, those responsible for the World Trade Centre bombing, and Iraq, are at best
unproven, Iraq undoubtedly has itself acted in violation of international law. If the UN Security
Council condemns Iraq, and authorises the US or other nations to take military action against that
country, so be it. But the US should refrain from unilateral or even multi-lateral action without
such authorisation. The US has claimed that that there is no need for a new Security Council
resolution, as Iraq has materially breached resAolution 687 — the 1991 ceasefire resolution — and
that this is implicit in resolution 1441. This view is not shared by the majority of members of the
UN. If the USA attacks Iraq in the absence of UN approval, it will be doing so in violation of
international law. The US will risk de-stabilising a system which has always relied upon the
nations acting in conformity with generally recognised principles of behaviour.

In his State of the Union address last year President Bush announced that the US would use
military force against any state the administration perceived to be hostile. This is fundamentally at
odds with the UN Charter. By all means be firm with Iraq, but do not act contrary to principles of
international law. For to do so will seriously harm the world security order. The UN must be

permitted to decide what is the appropriate action to take against Iraq, as it did in 1990-91.
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International law, the United Nations and Iraq
Introduction

The new strategic doctrine of the Bush administration is at the centre of an intense
international debate. The doctrine laid out in the document, “the National Security Strategy of
the United States of America”, marks a significant shift from beliefs that had dominated Cold
War strategic thought. The new doctrine goes beyond the Cold War strategy of deterrence, to
one which backs pre-emptive attacks against terrorists and states with weapons of mass
destruction. The new doctrine makes the argument, “given the goals of rogue states and
terrorists, the U.S. can no longer solely rely on a reactive posture as we have in the past... we
cannot let our enemies strike first. As a matter of common sense and self-defence, America
will act against such emerging threats before they are fully formed.”

The question of the legality of the apparently imminent US-led attack upon Iraq is one
which is central to the development of the world order in the first half of the twenty-first
century. For, despite its justification as a police action to prevent the spread of weapons of
mass destruction — or any of the other reasons given for attacking Iraq, the US has acted
largely outside the international legal order. This is illustrated by the US Defence Secretary
Donald Rumsfeld, in the journal Foreign Aﬁ‘azrs wrote that defending the US required both
prevention and, sometimes, pre-emptive action.! Yet international law prescribes limited
circumstances in which offensive military action may occur.

The scope of the law of war

The instigation and conduct of war has since the very earliest times been sub]ect to
some degree of regulation or control. In the 13"™ century Thomas Aquinas wrote that, ‘in order
that a war may be just three things are necessary. In the first place, the authority of the prince,
by whose order the war is undertaken .. % His second and third requirements for a just war,
like those of his predecessor St Augustlne, Bishop of Hippo, were a just cause, and right
intent. However, the law of war has advanced much since St Thomas lived, and ironically, the
UN Charter, de31gned to promote peace, enshrines a growing tendency to prohibit all wars not
waged in self- defence — though it does allow collective self- defence,* and the restoration of
initernational peace This has left little room for the ‘just war’, a concept which has
nevertheless increasingly reared its head in the law of war.’

The legality of any given action by the international community, or by an individual
state or group of states depends upon whether the action is justified by international law. A
US-led attack on Iraq might be designed to force compliance with UN resolutions, but it
would not be expressly authorised by the UN. Nor would this resemble traditional
peacekeeping missions, or defensive rmhtary actions, such as the British action for the
recovery of the Falkland Islands in 1982.7 That is not to say, however, that the US would act
unlawfully in attacking Iraq. But what would be the legal basis for its action?® Are there any
lessons for other military campaigns, such as those conducted recently by the US and its allies
in Afghanistan, as part of a global ‘war’ on terrorism?

Traditionally the law of war was concemed with the regulation of warfare;’ usually,
though not exclusively, interstate warfare.'” Additionally, since the 19th century there has
been significant growth i 1n the laws of humanity, or human rights. 11t has been said that these
two strands have Jomed There has been much concentration on humanitarian law, and
especially the punishment of war criminals.'® But the basic question of when it is lawful to
start an offensive war has been largely ignored. 1



The basic sources of the law of armed conflict are written and unwritten rules, treaties,
agreements, and customary law. A treaty is an agreement between entities, both or all of
which are subjects of international law possessed of international personality and treaty-
making capacity. All sovereign states enjoy the right to make treaties. Some self-governing
colonies, protectorates, and international orgamsat1ons have the capacity to enter into
agreements, though their right to do so is usually limited. 13

Custom is general state practice accepted as law. The elements of custom are a
generalised repetition of similar acts by competent state authorities and a sentiment that such
acts are juridically necessary to maintain and develop international relations. The ex1stence of
custom, unlike treaty-law, depends upon general agreement, not unanimous agreement

It is now generally recognised that the law of armed conflict applies in all international
armed conflicts, regardless of their legahty They have now been extended to the modern
phenomenon known as wars of national liberation. These revolutions are defined as armed
conflicts in which peoples are fighting against colonial domination and alien occupation and
against racist regimes in the exercise of their right of self-determination, as enshrined in the
Charter of the UN and the Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the UN. 8

There have long been efforts to codify the rules of war, generally those relating to the
conduct of hostilities (jus in bello), but also those dealing with the legality of the use of force
(jus ad bellum). One early modern attempt was by Francis Lieber, whose Instructions for the
Government of Armies of the United States in the Field, was promulgated by President
Abraham Lincoln in 1863." But articles of war, governing the army in the field, had been
issued since early times, and reached their culmination in England in the 17th century

The first major international attempt at codification was the Hague Peace Conference in
1899, where a number of conventions on the law of war were adopted. Then in 1907, another
conference at The Hague revised the rules and made them more detailed. It also gave greater
emphasis to the legality of the use of force. The resulting Law of The Hague recognised that
the total avoidance of war should be the ultimate goal. But it recognised that war is sometlmes
unavoidable, and was to this extent a legitimate means of settling disputes between nations.”

The Kellogg-Briand Pact 1928 (Pact of Paris) codified the customary law of war with
respect to jus ad bellum. It was signed by 65 countries, mcludmg the US, who all thereby
renounced aggressive war as an instrument of national pohcy In Article 1, ‘the high
contracting parties condemn recourse to war for the solution of international controversies,
and renounce it as an instrument of national policy in their relations with one another’. The
Treaty had the effect of outlawing war as an instrument of national policy (with respect to the
signatories), and advanced the concept of aggressive war as being contrary to international
law — though it did not give rise to it — as this could be traced to Thomas Aquinas if not
earlier.

In 1945 and the years that followed, almost all nations signed the UN Charter, thereby
promising to ‘refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner inconsistent
with the purposes of the UN’. Hence, aggressive war, as such, has been eliminated from
among the lawful means of conducting international relations. Yet, the use of armed force has
not ceased. International law has recognised this. In particular, the law of armed conflict
applies not only to situations of declared war, but to any situation of international armed
conflict and, to a more limited degree, armed conflicts which are not of an international
character. Furthermore, armed force may be used pursuant to a decision or recommendation
of the UN, in accordance with Article 42 of its Charter, and yet is not ‘war’ in the strict
technical sense.



Offensive war?

Could a US-led attack upon Iraq be classified as an unjustified offensive war? This is an
important question, for if so, it would be contrary to the law of war. The London Charter of
1945, establishing the International Military Tribunal at Nuremberg, contained the first
definitions of crimes against peace and of crimes against humanity.

Article 6(a) defined crimes against peace:

namely, planning, preparation, initiation or waging of a war of aggression, or a
war in violation of international treaties, agreements or assurances, or
participation in a common plan or conspiracy for the accomplishment of any of
the foregoing;

Atrticle 6(b) defined war crimes:
namely, violations of the laws or customs of war. Such violations shall include,
but shall not be limited to,... wanton destruction of cities, towns and villages, or
devastation not justified by military necessity;

Principle VI of the International Law Commission in 1950 confirmed the criminality of
the acts defined in Article 6 of the London Charter. But the Pact of Paris had already made
waging an aggressive war potentially subject to international sanctions, though it did not
become a crime for which individual criminal liability could arise until after World War %

The UN and the waging of offensive war
Article 1 of the UN Charter states that:

The Purposes of the UN are:

1. To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and for
the suppression of acts of aggression or other breaches of the peace, and to bring
about by peaceful means, and in conformity with the principles of justice and
international law, adjustment or settlement of international disputes or situations
which might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle
of equal rights and self-determination of peoples, and to take other appropriate
measures to strengthen universal peace;

3. To achieve international co-operation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language, or religion; and

4. To be a centre for harmonizing the actions of nations in the attainment of these
common ends.

Article 2 states in part:

3. All Members shall settle their international disputes by peaceful means in such
a manner that international peace and security, and justice, are not endangered.



4. All members shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any state, or in
any other manner inconsistent with the Purposes of the UN.

5. All Members shall give the UN every assistance in any action it takes in
accordance with the present Charter, and shall refrain from giving assistance to
any state against which the UN is taking preventive or enforcement action.

7. Nothing contained in the present Charter shall authorize the UN to interfere in
matters which are essentially within the domestic jurisdiction of any state or shall
require the Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of enforcement
measures under Chapter VIL

The General Assembly has power to discuss, consider, and recommend. The Security
Council alone has the power of making binding decisions. According to Article 39:

The Security Council shall determine the existence of any threat to the peace, breach of
the peace, or act of aggression and shall make recommendations, or decide what measures
shall be taken in accordance with Articles 41 and 42, to maintain or restore international
peace and security. - :

Article 41 provides for a range of non-military measures and, if they prove ineffective,
Article 42 allows more direct action:

Should the Security Council consider that measures provided for in Article 41
would be inadequate or have proved to be inadequate, it may take such action by
air, sea, or land forces as may be necessary to maintain or restore international
peace and security. Such action may include demonstrations, blockade, and other
operations by air, sea, or land forces of Members of the UN.

However, while the UN itself can take or authorise military action, the Charter does not
necessarily exclude the possibility of unilateral action by individual states. This is recognised
in Article 51:

Nothing in the present Charter shall impair the inherent right of individual or
collective self-defence if an armed attack occurs against a Member of the UN,
until the Security Council has taken measures necessary to maintain international
peace and security. Measures taken by Members in the exercise of this right of
self-defence shall be immediately reported to the Security Council and shall not in
any way affect the authority and responsibility of the Security Council under the
present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.

Thus the threat or use of force may be used, in the last resort, as a means of enforcing
international law. This can include intervention, reprisals, or war. But these types of police
action may only occur where international law clearly allows it. Aggressive war is no longer a
legitimate instrument of national policy, but nor is the use of force limited or reserved to the
UN.

Many international lawyers have argued that current legal views of the UN Charter do
not accommodate an attack on Iraq.>* This was because the action was neither based on a
Security Council decision under Chapter VII, nor pursued in collective self-defence under
Article 51; the only two justifications for the use of force that are currently available under
international law.” Whether this view of international law is correct depends on whether the



law of war has now accommodated, or is in the process of accommodating, wars conducted
for humanitarian purposes or to reduce the risk of widespread war.

The use of force without the approval of the UN

The exercise of independent action by the US and its allies is not necessarily contrary to
the UN Charter. Article 1 of the UN Charter allows, or even requires that member nations:

take effective collective measures for the prevention and removal of threats to the
peace, and for the suppression of acts of aggression or other breaches of the peace,
and to bring about by peaceful means, and in conformity with the principles of
justice and international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace.

However, such police actions are only allowed to suppress a breach of international law.
What had Iraq done? It had not invaded or threatened a neighbour.

Pre-emptive action by the US

This was in reliance on Article 51 of the UN Charter. According to James Baker, former
Secretary of State to Bush senior, self-defence. The international law standard for whether a
particular use of force is self-defence comes from an 1837 incident where British subjects
destroyed an American ship, the Caroline, in a US port, because the Caroline had been used in
American raids into Canadian territory. The British claimed the attack was self-defence.
Through an exchange of diplomatic notes, the dispute was resolved in favour of the
Americans. US Secretary of State Daniel Webster urged the following definition of self-
defence, which the British accepted: “There must be a necessity of self-defence, instant,
overwhelming, leaving no choice of means, and no moment for deliberation. [The means of
self-defence must involve] nothing unreasonable or excessive; since the act, justified by the
necessity of self-defence, must be limited by that necessity, and kept clearly within it.”

International counter-terrorism operations

Military and air forces led by the US have been engaged in ‘police’ operations against
terrorists and their allies in Afghanistan, the al-Qaeda and the Taliban.*®

Frank Taylor, the US Ambassador at Large and Co-ordinator for Counter-terrorism
briefed the North Atlantic Council on 2 October 2001 on the results of investigations into the
11 September terrorist attacks against the United States. As a result of the information he
provided to the Council, it was resolved that the individuals who carried out the attacks
belonged to the world-wide terrorist network of al-Qaeda, headed by Osama bin Laden and
protected by the Taliban regime in Afghanistan.27

For the first time in NATO’s history, Alliance assets were deployed in support of
Article 5 operations. NATO contributed five Airborne Warning and Control System
(AWACS) aircraft to the United States and also deployed elements of its Standing Naval
Forces to the Eastern Mediterranean. The naval assets of Standing Naval Force Mediterranean
(STANAVFORMED), which were participating in Exercise Destined Glory 2001 off the
southern coast of Spain, were re-assigned in order to provide an immediate NATO military



presence in the Eastern Mediterranean.”® The UN Security Council indirectly endorsed the
military operations, with Resolutions 1373 and 1378 reaffirming the inherent right of
individual or collective self-defence. It did not however become directly involved in the
operations. In part this was because the ogerations were not aimed at a state, but rather
terrorist cells operating within Afghanistan.’

But at the same time, disquiet was growing at the uncertain aims of the operations,” and
the treatment of prisoners by the American authorities, particularly those sent to the
Guantanamo Bay detention centre.”’ The US Government decided that it would apply the
rules of the Third Geneva Convention to at least some detainees’ and the jurisdiction of the
military over enemy belligerents, prisoners of war or others charged with violating the law of
war is fairly clear.”> However, political factors have ensured that the US authorities have
treated grisoners taken during its recent operations in Afghanistan in an especially strict
manner.”* However, the law of war applies if there is an armed conflict and the US has been
reluctantly compelled to acknowledge this, in practice if not officially. Failure to comply with
such norms would seriously weaken the claim by the US to be acting in accordance with
international law in its operations in Afghanistan. Either the operation is one in which there is
international armed conflict — in which case the detainees are automatically entitled to the
protection of the Third Geneva Convention, or it is not. If the detainees are ‘merely’ terrorists,
and not entitled to this protéction, then it is not an international armed conflict. The particular
difficulty for the US is that it has treated Taliban members as terrorists, though they
represented the de facto Government of Afghanistan.35

An attack by foreign armed forces on the US would clearly constitute an attack
envisaged by Article 5. But terrorists, whilst they may have enjoyed close ties with the de
facto rulers of Afghanistan, were in no sense part of the military infrastructure or apparatus of
Afghanistan. Whilst there is no doubt that Article 5 directly authorised the use of force in
such circumstances, its target was more problematic. And even if Iraq is in material breach of
Security Council Resolution 1441,% that does not authorise unilateral US action.

30

Conclusion

Traditionally the law of war was concerned with the regulation of warfare between
states.”” Since the 19th century there has been significant growth in the laws of humanity, or
human rights.”® It has been said that these two strands have joined.39 The law of armed
conflict is only one of a group of principles guiding nations in times of conflict.*® It is now
generally recognised that the law of armed conflict applies in all international armed conflicts,
regardless of their legality.*' They have now been extended to the modern phenomenon
known as wars of national liberation.**

The NATO attacks on Yugoslavia in 1999 make it clear that the law of armed conflict
applies in all international armed conflicts, including not merely wars of national liberation,*
but also police actions conducted by the international community in the name of the laws of
humanity, or human rights. But whilst the use of force by the international community in the
pursuit of peace may be lawful, those operations remain subject to the rules of conduct
established by international law.

Wars of secession may well replace the anti-colonial wars of the 1950s, 1960s and
1970s as the national liberation struggles of the 21st century. So far, the UN and the regional
organisations (especially the OAU*) have been extremely reluctant to apply the right to self-
determination to secessionist struggles. Current events, however, may force upon us a serious
rethinking of the types of groups that are entitled to self-determination and to the active
military protection of the international community.45 It is doubtful however whether the



recent military operations in Afghanistan will have the same degree of influence on the
development of international law. But they do show that where operations are conducted by
the forces of liberal western democracies, mere authority to wage war is not enough.

Now the US is attempting to extend the bounds of international law to allow pre-
emptive strikes. The US has claimed that that there is no need for a new Security Council
resolution, as Iraq has materially breached resolution 687 — the 1991 ceasefire resolution —
and that this is implicit in resolution 1441. This view is not shared by the majority of
members of the UN. If the USA attacks Iraq in the absence of UN approval, it will be doing
so in violation of international law. The US will risk de-stabilising a system which has always
relied upon the nations acting in conformity with generally recognised principles of
behaviour.

In his State of the Union address last year President Bush announced that the US would
use military force against any state the administration perceived to be hostile. This is
fundamentally at odds with the UN Charter. By all means be firm with Iraq, but do not act
contrary to principles of international law. For to do so will seriously harm the world security
order. The UN must be permitted to decide what is the appropriate action to take against Iraq,
as it did in 1990-91.
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PRECIS

International law, the United Nations and Iraq

A United States-led war against Iraq would be a breach of international law if it is

conducted without specific UN authorisation

The new strategic doctrine of the Bush administration is at the centre of an intense
international debate. The US doctrine goes beyond the Cold War strategy of deterrence to
Communist aggression to one which promotes pre-emptive attacks against terrorists and states
with weapons of mass destruction. Yet international law has not changed. The world community
prescribes only limited circumstances in which offensive military action may occur. This presents
a critical problem for the US, the UN, and the world. What will President Bush do if an attack
upon Iraq is not inherently permitted by international law, or authorised by the UN? Will the
Americans act unilaterally, as the US Government has already asserted that it has the right to do?

The instigation and conduct of war has since the very earliest times been subject to some
degree of regulation or control. In our own time the UN Charter enshrined the prohibition of all
wars not waged in self-defence — though it does allow collective self-defence (that is a coalition
acting together against an aggressor), and action to restore international peace. In 1945 and the
years that followed almost all nations signed the UN Charter, thereby promising to ‘refrain in
their international relations from the threat or use of force against the territorial integrity or
political independence of any state, or in any other manner inconsistent with the purposes of the
UN’. Aggressive war, as such, has been eliminated from among the lawful means of conducting
international relations. Any act of war that is not permitted is therefore unlawful. No country is
above these legal restrictions, which are the product of centuries of jurisprudential evolution.
Aggressive war is no longer a legitimate instrument of national policy.

The legality of any given action by the international community, or by an individual state or
group of states, depends upon whether the action is justified by international law. A US-led attack
on Iraq might be designed to force compliance with UN resolutions, but if it were not expressly
authorised by the UN Security Council it would place the international security system in grave
peril. No state may unilaterally commencé a war in order to force compliance with its own
interpretation of UN resolutions. The critical question is whether a US-led attack upon Iraq which

had not obtained specific UN Security Council approval can be said to be an unjustified offensive



war? Force may be used, in tﬁe last resort, as a means of enforcing international law. This can
include intervention, reprisals, or war. But these types of police action may only occur where
international law clearly allows it. Many commentators have argued that current legal views of the
UN Charter do not permit an immediate attack on Iraq. This was because the action would be
neither based on a Security Council decision under Chapter VII of the Charter, nor pursued in self-
defence under Article 51, the only two justifications for the use of force that are currently
available under international law.

Military and air forces led by the US have been engaged in ‘police’ operations against
terrorists and their allies in Afghanistan, the al-Qaeda and the Taliban. Though the links between
these groups, those responsible for the World Trade Centre bombing, and Iraq, are at best
unproven, Iraq undoubtedly has itself acted in violation of international law. If the UN Security
Council condemns Iraq, and authorises the US or other nations to take military action against that
country, so be it. But the US should refrain from unilateral or even multi-lateral action without
such authorisation. The US has claimed that that there is no need for a new Security Council
resolution, as Iraq has materially breached resolution 687 — the 1991 ceasefire resolution — and
that this is implicit in resolution 1441. This view is not shared by the majority of members of the
UN. If the USA attacks Iraq in the absence of UN approval, it will be doing so in violation of
international law. The US will risk de-stabilising a system which has always relied upon the
nations acting in conformity with generally recognised principles of behaviour.

In his State of the Union address last year President Bush announced that the US would use
military force against any state the administration perceived to be hostile. This is fundamentally at
odds with the UN Charter. By all means be firm with Iraq, but do not act contrary to principles of
international law. For to do so will seriously harm the world security order. The UN must be

permitted to decide what is the appropriate action to take against Iraq, as it did in 1990-91.
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International law, the United Nations and Iraq

Introduction

The new strategic doctrine of the Bush administration is at the centre of an intense
international debate. The doctrine laid out in the document, “the National Security Strategy of
the United States of America”, marks a significant shift from beliefs that had dominated Cold
War strategic thought. The new doctrine goes beyond the Cold War strategy of deterrence, to
one which backs pre-emptive attacks against terrorists and states with weapons of mass
destruction. The new doctrine makes the argument, “given the goals of rogue states and
terrorists, the U.S. can no longer solely rely on a reactive posture as we have in the past... we
cannot let our enemies strike first. As a matter of common sense and self-defence, America
will act against such emerging threats before they are fully formed.”

The question of the legality of the apparently imminent US-led attack upon Iraq is one
which is central to the development of the world order in the first half of the twenty-first
century. For, despite its justification as a police action to prevent the spread of weapons of
mass destruction — or any of the other reasons given for attacking Iraq, the US has acted
largely outside the international legal order. This is illustrated by the US Defence Secretary
Donald Rumsfeld, in the journal Foreign Affairs, wrote that defending the US required both
prevention and, sometimes, pre-emptive action.' Yet international law prescribes limited
circumstances in which offensive military action may occur.

The scope of the law of war

The instigation and conduct of war has since the very earliest times been subject to
some degree of regulation or control. In the 13" century Thomas Aquinas wrote that, ‘in order
that a war may be just three things are necessary. In the first place, the authority of the prince,
by whose order the war is undertaken ..’* His second and third requirements for a just war,
like those of his predecessor St Augustine, Bishop of Hippo, were a just cause, and right
intent. However, the law of war has advanced much since St Thomas lived, and ironically, the
UN Charter, designed to promote peace, enshrines a growing tendency to prohibit all wars not
waged in self-defence’ — though it does allow collective self-defence,* and the restoration of
international peace.” This has left little room for the ‘just war’, a concept which has
nevertheless increasingly reared its head in the law of war.®

The legality of any given action by the international community, or by an individual
state or group of states depends upon whether the action is justified by international law. A
US-led attack on Iraq might be designed to force compliance with UN resolutions, but it
would not be expressly authorised by the UN. Nor would this resemble traditional
peacekeeping missions, or defensive military actions, such as the British action for the
recovery of the Falkland Islands in 1982.7 That is not to say, however, that the US would act
unlawfully in attacking Iraq. But what would be the legal basis for its action?® Are there any
lessons for other military campaigns, such as those conducted recently by the US and its allies
in Afghanistan, as part of a global ‘war’ on terrorism?

Traditionally the law of war was concerned with the regulation of warfare;’ usually,
though not exclusively, interstate warfare.'” Additionally, since the 19th century there has
been significant growth in the laws of humanity, or human ri ghts.'" It has been said that these
two strands have joined.12 There has been much concentration on humanitarian law, and
especially the punishment of war criminals.’® But the basic question of when it is lawful to
start an offensive war has been largely ignored.14



The basic sources of the law of armed conflict are written and unwritten rules, treaties,
agreements, and customary law. A treaty is an agreement between entities, both or all of
which are subjects of international law possessed of international personality and treaty-
making capacity. All sovereign states enjoy the right to make treaties. Some self-governing
colonies, protectorates, and international organisations have the capacity to enter into
agreements, though their right to do so is usually limited."

Custom is general state practice accepted as law. The elements of custom are a
generalised repetition of similar acts by competent state authorities and a sentiment that such
acts are juridically necessary to maintain and develop international relations. The existence of
custom, unlike treaty-law, depends upon general agreement, not unanimous agreement.16

It is now generally recognised that the law of armed conflict applies in all international
armed conflicts, regardless of their legality.'” They have now been extended to the modern
phenomenon known as wars of national liberation. These revolutions are defined as armed
conflicts in which peoples are fighting against colonial domination and alien occupation and
against racist regimes in the exercise of their right of self-determination, as enshrined in the
Charter of the UN and the Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the UN.™

There have long been efforts to codify the rules of war, generally those relating to the
conduct of hostilities (jus in bello), but also those dealing with the legality of the use of force
(jus ad bellum). One early modern attempt was by Francis Lieber, whose Instructions for the
Government of Armies of the United States in the Field, was promulgated by President
Abraham Lincoln in 1863.'° But articles of war, governing the army in the field, had been
issued since early times, and reached their culmination in England in the 17th century.20

The first major international attempt at codification was the Hague Peace Conference in
1899, where a number of conventions on the law of war were adopted. Then in 1907, another
conference at The Hague revised the rules and made them more detailed. It also gave greater
emphasis to the legality of the use of force. The resulting Law of The Hague recognised that
the total avoidance of war should be the ultimate goal. But it recognised that war is sometimes
unavoidable, and was to this extent a legitimate means of settling disputes between nations.”!

The Kellogg-Briand Pact 1928 (Pact of Paris) codified the customary law of war with
respect to jus ad bellum. It was signed by 65 countries, including the US, who all thereby
renounced aggressive war as an instrument of national policy.22 In Article 1, ‘the high
contracting parties condemn recourse to war for the solution of international controversies,
and renounce it as an instrument of national policy in their relations with one another’. The
Treaty had the effect of outlawing war as an instrument of national policy (with respect to the
signatories), and advanced the concept of aggressive war as being contrary to international
law — though it did not give rise to it — as this could be traced to Thomas Aquinas if not
earlier. ~

In 1945 and the years that followed, almost all nations signed the UN Charter, thereby
promising to ‘refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner inconsistent
with the purposes of the UN’. Hence, aggressive war, as such, has been eliminated from
among the lawful means of conducting international relations. Yet, the use of armed force has
not ceased. International law has recognised this. In particular, the law of armed conflict
applies not only to situations of declared war, but to any situation of international armed
conflict and, to a more limited degree, armed conflicts which are not of an international
character. Furthermore, armed force may be used pursuant to a decision or recommendation
of the UN, in accordance with Article 42 of its Charter, and yet is not ‘war’ in the strict
technical sense.



Offensive war?

Could a US-led attack upon Iraq be classified as an unjustified offensive war? This is an
important question, for if so, it would be contrary to the law of war. The London Charter of
1945, establishing the International Military Tribunal at Nuremberg, contained the first
definitions of crimes against peace and of crimes against humanity.

Article 6(a) defined crimes against peace:

namely, planning, preparation, initiation or waging of a war of aggression, or a
war in violation of international treaties, agreements or assurances, oOr
participation in a common plan or conspiracy for the accomplishment of any of
the foregoing;

Article 6(b) defined war crimes:
namely, violations of the laws or customs of war. Such violations shall include,
but shall not be limited to,... wanton destruction of cities, towns and villages, or
devastation not justified by military necessity;

Principle VI of the International Law Commission in 1950 confirmed the criminality of
the acts defined in Article 6 of the London Charter. But the Pact of Paris had already made
waging an aggressive war potentially subject to international sanctions, though it did not

become a crime for which individual criminal liability could arise until after World War I1.>

The UN and the waging of offensive war
Article 1 of the UN Charter states that:

The Purposes of the UN are:

1. To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and for
the suppression of acts of aggression or other breaches of the peace, and to bring
about by peaceful means, and in conformity with the principles of justice and
international law, adjustment or settlement of international disputes or situations
which might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle
of equal rights and self-determination of peoples, and to take other appropriate
measures to strengthen universal peace;

3. To achieve international co-operation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language, or religion; and

4. To be a centre for harmonizing the actions of nations in the attainment of these
common ends.

Article 2 states in part:

3. All Members shall settle their international disputes by peaceful means in such
a manner that international peace and security, and justice, are not endangered.



4. All members shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any state, or in
any other manner inconsistent with the Purposes of the UN.

5. All Members shall give the UN every assistance in any action it takes in
accordance with the present Charter, and shall refrain from giving assistance to
any state against which the UN is taking preventive or enforcement action.

7. Nothing contained in the present Charter shall authorize the UN to interfere in
matters which are essentially within the domestic jurisdiction of any state or shall
require the Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of enforcement
measures under Chapter VIIL

The General Assembly has power to discuss, consider, and recommend. The Security
Council alone has the power of making binding decisions. According to Article 39:

The Security Council shall determine the existence of any threat to the peace, breach of
the peace, or act of aggression and shall make recommendations, or decide what measures
shall be taken in accordance with Articles 41 and 42, to maintain or restore international
peace and security.

Article 41 provides for a range of non-military measures and, if they prove ineffective,
Article 42 allows more direct action:

Should the Security Council consider that measures provided for in Article 41
would be inadequate or have proved to be inadequate, it may take such action by
air, sea, or land forces as may be necessary to maintain or restore international
peace and security. Such action may include demonstrations, blockade, and other
operations by air, sea, or land forces of Members of the UN.

However, while the UN itself can take or authorise military action, the Charter does not
necessarily exclude the possibility of unilateral action by individual states. This is recognised
in Article 51:

Nothing in the present Charter shall impair the inherent right of individual or
collective self-defence if an armed attack occurs against a Member of the UN,
until the Security Council has taken measures necessary to maintain international
peace and security. Measures taken by Members in the exercise of this right of
self-defence shall be immediately reported to the Security Council and shall not in
any way affect the authority and responsibility of the Security Council under the
present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.

Thus the threat or use of force may be used, in the last resort, as a means of enforcing
international law. This can include intervention, reprisals, or war. But these types of police
action may only occur where international law clearly allows it. Aggressive war is no longer a
legitimate instrument of national policy, but nor is the use of force limited or reserved to the
UN.

Many international lawyers have argued that current legal views of the UN Charter do
not accommodate an attack on Iraq.”* This was because the action was neither based on a
Security Council decision under Chapter VII, nor pursued in collective self-defence under
Article 51; the only two justifications for the use of force that are currently available under
international law.”> Whether this view of international law is correct depends on whether the



law of war has now accommodated, or is in the process of accommodating, wars conducted
for humanitarian purposes or to reduce the risk of widespread war.

The use of force without the approval of the UN

The exercise of independent action by the US and its allies is not necessarily contrary to
the UN Charter. Article 1 of the UN Charter allows, or even requires that member nations:

take effective collective measures for the prevention and removal of threats to the
peace, and for the suppression of acts of aggression or other breaches of the peace,
and to bring about by peaceful means, and in conformity with the principles of
justice and international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace.

However, such police actions are only allowed to suppress a breach of international law.
What had Iraq done? It had not invaded or threatened a neighbour.

Pre-emptive action by the US

This was in reliance on Article 51 of the UN Charter. According to James Baker, former
Secretary of State to Bush senior, self-defence. The international law standard for whether a
particular use of force is self-defence comes from an 1837 incident where British subjects
destroyed an American ship, the Caroline, in a US port, because the Caroline had been used in
American raids into Canadian territory. The British claimed the attack was self-defence.
Through an exchange of diplomatic notes, the dispute was resolved in favour of the
Americans. US Secretary of State Daniel Webster urged the following definition of self-
defence, which the British accepted: “There must be a necessity of self-defence, instant,
overwhelming, leaving no choice of means, and no moment for deliberation. [The means of
self-defence must involve] nothing unreasonable or excessive; since the act, justified by the
necessity of self-defence, must be limited by that necessity, and kept clearly within it.”

International counter-terrorism operations

Military and air forces led by the US have been engaged in ‘police’ operations against
terrorists and their allies in Afghanistan, the al-Qaeda and the Taliban.?®

Frank Taylor, the US Ambassador at Large and Co-ordinator for Counter-terrorism
briefed the North Atlantic Council on 2 October 2001 on the results of investigations into the
11 September terrorist attacks against the United States. As a result of the information he
provided to the Council, it was resolved that the individuals who carried out the attacks
belonged to the world-wide terrorist network of al-Qaeda, headed by Osama bin Laden and
protected by the Taliban regime in Afghanistan.”’

For the first time in NATO’s history, Alliance assets were deployed in support of
Article 5 operations. NATO contributed five Airborne Warning and Control System
(AWACS) aircraft to the United States and also deployed elements of its Standing Naval
Forces to the Eastern Mediterranean. The naval assets of Standing Naval Force Mediterranean
(STANAVFORMED), which were participating in Exercise Destined Glory 2001 off the
southern coast of Spain, were re-assigned in order to provide an immediate NATO military



presence in the Eastern Mediterranean.”® The UN Security Council indirectly endorsed the
military operations, with Resolutions 1373 and 1378 reaffirming the inherent right of
individual or collective self-defence. It did not however become directly involved in the
operations. In part this was because the o(})erations were not aimed at a state, but rather
terrorist cells operating within Afghamstan

But at the same time, disquiet was growing at the uncertain aims of the operatlons % and
the treatment of prisoners by the American authorities, particularly those sent to the
Guantanamo Bay detention centre.”’ The US Government decided that it would apply the
rules of the Third Geneva Convention to at least some detainees®” and the jurisdiction of the
military over enemy belligerents, prisoners of war or others charged with violating the law of
war is fairly clear.”> However, political factors have ensured that the US authorities have
treated gnsoners taken during its recent operations in Afghanistan in an especially strict
manner.”” However, the law of war applies if there is an armed conflict and the US has been
reluctantly compelled to acknowledge this, in practice if not officially. Failure to comply with
such norms would seriously weaken the claim by the US to be acting in accordance with
international law in its operations in Afghanistan. Either the operation is one in which there is
international armed conflict — in which case the detainees are automatically entitled to the
protection of the Third Geneva Convention, or it is not. If the detainees are ‘merely’ terrorists,
and not entitled to this protection, then it is not an international armed conflict. The particular
difficulty for the US is that it has treated Tahban members as terrorists, though they
represented the de facto Government of Afghanistan.”

An attack by foreign armed forces on the US would clearly constitute an attack
envisaged by Article 5. But terrorists, whilst they may have enjoyed close ties with the de
facto rulers of Afghanistan, were in no sense part of the military infrastructure or apparatus of
Afghanistan. Whilst there is no doubt that Article 5 directly authorised the use of force in
such circumstances, its target was more problematic. And even if Iraq is in material breach of

Security Council Resolution 1441, that does not authorise unilateral US action.

Conclusion

Traditionally the law of war was concerned with the regulation of warfare between
states.”” Since the 19th century there has been significant growth in the laws of humanity, or
human rights.*® It has been said that these two strands have joined.*® The law of armed
conflict is only one of a group of principles guiding nations in times of conflict.** It is now
generally recognised that the law of armed conflict applies in all international armed conflicts,
regardless of their legality.*’ They have now been extended to the modern phenomenon
known as wars of national liberation.*

The NATO attacks on Yugoslavia in 1999 make it clear that the law of armed confhct
applies in all international armed conflicts, including not merely wars of national liberation,*
but also police actions conducted by the international community in the name of the laws of
humanity, or human rights. But whilst the use of force by the international community in the
pursuit of peace may be lawful, those operations remain subject to the rules of conduct
established by international law.

Wars of secession may well replace the anti-colonial wars of the 1950s, 1960s and
1970s as the national liberation struggles of the 21st century. So far, the UN and the regional
organisations (especially the OAU™*) have been extremely reluctant to apply the right to self-
determination to secessionist struggles. Current events, however, may force upon us a serious
rethinking of the types of groups that are entitled to self-determination and to the active
military protection of the international community. ® 1t is doubtful however whether the



recent military operations in Afghanistan will have the same degree of influence on the
development of international law. But they do show that where operations are conducted by
the forces of liberal western democracies, mere authority to wage war is not enough.

Now the US is attempting to extend the bounds of international law to allow pre-
emptive strikes. The US has claimed that that there is no need for a new Security Council
resolution, as Iraq has materially breached resolution 687 — the 1991 ceasefire resolution —
and that this is implicit in resolution 1441. This view is not shared by the majority of
members of the UN. If the USA attacks Iraq in the absence of UN approval, it will be doing
so in violation of international law. The US will risk de-stabilising a system which has always
relied upon the nations acting in conformity with generally recognised principles of
behaviour.

In his State of the Union address last year President Bush announced that the US would
use military force against any state the administration perceived to be hostile. This is
fundamentally at odds with the UN Charter. By all means be firm with Iraq, but do not act
contrary to principles of international law. For to do so will seriously harm the world security
order. The UN must be permitted to decide what is the appropriate action to take against Iraq,
as it did in 1990-91.
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