The importance of the royal prerogative in contemporary governance
Noel Cox
Introduction
In the United Kingdom and the realms – those countries that recognise Elizabeth II as
their Queen1 – there are certain fundamental constitutional principles. One of these is that much
of the legal basis of executive power derives from the Crown,2 though this has, in the past, often
been downplayed for political and other reasons. Indeed, in the Commonwealth as a whole,
political independence has often been equated with the reduction of the Crown to a position of
subservience to the political executive.3 What remains important is the position of the Crown as
an organising principle of government (the framework upon which the structure of government
is built4), as a source of legitimacy, and as a symbol for permanent government. Executive power,
therefore, remains based on the royal prerogative, and the “third source” of authority (the legal
powers of the legal natural person, as the Crown is a corporation aggregate), as well as upon
statute law.
Within the scope of the royal prerogative, the Sovereign once had a comparatively free
hand to act.5 Yet even these powers are now limited by the legal concept of convention,6 and,
more recently, by the principles of administrative law.7 The Sovereign enjoyed certain powers,
but these were to be exercised (for the most part) by Ministers responsible to Parliament, rather
than by the Sovereign personally, without, however, prior authorisation – or subsequent
validation – by Parliament.
There has recently been some discussion of curtailing or even abolishing, the royal
prerogative, in the United Kingdom,8 in New Zealand, and elsewhere. In the United Kingdom
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this call has been particularly associated with the deployment of troops to foreign theatres,9
though it can scarcely be called a “groundswell” of public opinion demanding comprehensive
replacement of the royal prerogative, as Harris could be inferred to suggest is the case.10 A draft
Constitutional Renewal Bill was published in the United Kingdom in March 2008, containing
provisions for the statutory replacement of a modest selection of royal prerogative powers.11
Other steps may follow.
New model
Harris, in a recent article, argued for the eventual replacement of surviving royal
prerogatives in New Zealand with statutory authority.12 His thesis for this is comparatively
simple. The common law royal prerogative, statute law, and the so-called “third source” of
authority, are the legal bases for executive action.13 However, the royal prerogative doesn’t meet
the standard of an ideal model (which he proposes); it is less democratic, less certain, less
accessible, and less easily understood. This argument, however, involves a paradox; the royal
prerogative “as currently perceived” falls short of the ideal model; but the model itself is a
conceptual construct which itself can be subject to criticism.
While a more deliberate conceptual design approach to the provision of legal authority
for executive action may well be desirable, it has not been established that this necessitates a
statutory basis for authority replacing the royal prerogative. It is true that there may be no
consistent source for executive powers (though there are only three sources14), but it is not clear
why that should lead to support for the triumph of parliamentary supremacy over the supremacy
of the law (or indeed of the Crown). In the event of the adoption of an entrenched written
constitution, in either New Zealand or the United Kingdom, the matter might well be different,
for in that case the source of all authority could ultimately be the constitution itself, though it
would not necessarily be so.
The value of the royal prerogative is that it can be exercised free of parliamentary
control; conversely this is what Harris sees as a weakness and would end. There is no clear
argument, however, as to why majoritarian representative democracy, operating through
Members of Parliament, should necessarily provide a greater mandate for executive government
action than the legitimacy derived from the ancient prerogatives of the Crown. Curiously, Harris
writes of the “expected role of Parliament as the sole authoriser of executive action”.15 The
democratic mandate is important in the legislative process; but it is less clear that it should be
exercised through Parliament, when we are considering actions of the executive. After all, the
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executive is already totally dependent upon parliamentary support, through the principle of
ministerial responsibility, and the need for parliamentary supply.
To overly promote and emphasise one branch of government over the other is
weakening of the separation of powers, for this is not the legislature asserting its law-making
role; it is the legislature infringing on the role of the executive to make and implement policy.
Thus, to address one perceived weakness in the system in this manner is actually creating a new
imbalance. The very independence of the royal prerogative from parliamentary control is its
strength, not a weakness.
The nature of the royal prerogative
Suggestions for limiting or replacing the royal prerogative are usually based on reasons of
principle or pragmatism. There is something to be said for both approaches. But first, it is
necessary to understand something of the nature of the royal prerogative that would be affected.
There are several views as to what comprises the royal prerogative. Blackstone had a narrow
definition. For him, a power held in common with the king’s subjects ceased to be a royal
prerogative, and was merely a freedom for action not prohibited by law.16 Dicey had a wider view
of the royal prerogative. To him, the royal prerogative was the residue of discretionary or
arbitrary authority, which at any given time is legally left in the hands of the Crown.17 The
definition of royal prerogative powers is comparatively controversial,18 or at least uncertain, but
courts have generally accepted Dicey’s broad definition of the royal prerogative, though
Blackstone is not without his supporters, and is probably to be preferred conceptually.
For the most part, such a distinction is academic, since the courts will review executive
action whether it purports to be based upon the royal prerogative, or upon any other basis.19
However, it may be unclear whether the royal prerogative or a statutory source of power has
been exercised, and this may affect whether review is brought – in New Zealand – under the
Judicature Amendment Act 1972, or at common law.20
The royal prerogative has been classified as a branch of the common law, because it is
the decisions of the common law courts which determine its existence and extent.21 This would
appear, however, to be true only in the sense that there could be no extraordinary royal
prerogative above the law.22 It must be remembered that the royal prerogative applies even in
countries where the common law does not.23 It is, however, in some degree controlled by the
common law courts, though only in determining its scope, and not necessarily its exercise.24 The
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Crown may only exercise a royal prerogative which the common law has recognised,25 and the
royal prerogative may be said to consist of “the powers and privileges accorded by the common
law to the Crown.”26 No new royal prerogatives can be created,27 though it may be possible to
adapt existing prerogatives to new circumstances.28 In many respects the relationship between
the common law and the royal prerogative parallels that between the common law and
ecclesiastical law,29 or the law of arms.30
Royal prerogative powers are not, however, all of the same nature, and this factor may be
important to understanding some of the difficulties (perhaps more apparent than real) which
have arisen. Chitty drew a distinction between those royal prerogative powers which he defined
as being minor (which were merely local to England), and those others, which were fundamental
rights and principles on which the king’s authority rested,31 and which were necessary to maintain
it.32 Applying these overseas, of the minor royal prerogatives, it was said that they “might be
yielded, where they were inconsistent with the laws or usages of the place, or were inapplicable
to the condition of the people”.33 The minor royal prerogatives would apply to the common law
colonies (settled and where common law has been applied by royal prerogative or legislative
action34), except that they that they may be excluded or modified by local circumstances.
The major royal prerogatives were said to be those that were fundamental, or which other
than local, in the words of Story:
In every question, that respected the royal prerogatives in the colonies, where they were
not of a strictly fundamental nature, the first thing to be considered was, whether the
charter of the particular colony contained any express provision on the subject. If it did,
that was the guide. If it was silent, then the royal prerogatives were in the colony precisely
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the same, as in the parent country; for in such cases the common law of England was the
common law of the colonies for such purposes.35
The presumption remains that the royal prerogatives applied in the colonies. Blackstone
advocated a similar definition to that of Chitty, that of direct and incidental:
The direct are such positive substantial parts of the royal character and authority, as are
rooted in and spring from the king’s political person, considered merely by itself, without
reference to any other extrinsic circumstance; as, the right of sending ambassadors, of
creating peers, and of making war or peace.36
These might be seen as the major royal prerogatives.
But such prerogatives as are incidental bear always a relation to something else, distinct
from the king’s person; and are indeed only exceptions, in favour of the Crown, to those
general rules that are established for the rest of the community: such as, that no costs shall
be recovered against the king; that the king can never be a joint-tenant; and that his debt
shall be preferred before a debt to any of his subjects.37
These could equate to the minor royal prerogatives, now more satisfactorily defined as
incidental to normal legal relations. These incidental royal prerogatives, like Chitty’s minor royal
prerogatives, were indeed generally applied in the colonies. The key point is that neither
definition fully explains the nature of the royal prerogative, as applied to the colonies, or
generally. But, like the common law, not all the royal prerogative powers that are exercised by
Her Majesty in the United Kingdom (or rather, generally, by Ministers in her name) necessarily
apply, nor are they necessarily exercised, in all her realms. For example, they do not include the
royal prerogatives relating to the established Church of England (a major royal prerogative) –
though even here this was not always necessarily the case.38
There are also other royal prerogatives in respect of which the Queen does not take
advice39 – but which are nonetheless extant, even if unused. It has been held that disused royal
prerogatives are lost,40 though it is also said that disused prerogatives may be revived.41 The latter
would seem to be the more historically probable view, and has been followed more recently,42
particularly to apply an old royal prerogative to new circumstances.
Whether a particular royal prerogative extends to a country depends upon the category to
which it belongs and upon whether the legal system is based on English law.43 Whatever the
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definition preferred, it is clear that the major royal prerogatives apply throughout the
Commonwealth, and are applied therein as a pure question of law,44 even in a country, such as
Malta, where the common law is not otherwise in force.45 Minor royal prerogatives apply in all
common law countries, except that they may be excluded or modified by local circumstances.
The royal prerogatives of executive government relating to the three branches of
government;46 prerogatives in the nature of rights, privileges, or immunities47 – which Harris has
argued are inappropriately grouped under the royal prerogative,48 and the prerogatives personal
to the Sovereign,49 have all been held to have applied to New Zealand. It has also been said of
New Zealand that “the undoubted prerogatives of modern government include the following
powers: to pardon criminals; to summon, prorogue or dissolve Parliament; to appoint Ministers,
Judges and other Crown officials; to confer honours; to assent to legislation; to conduct foreign
affairs; and to control the armed forces.”50 Most of these would constitute major or direct royal
prerogatives. Incidental royal prerogatives, such as immunities and debt privileges, have also
been held to apply. The royal prerogative in New Zealand would appear to be as full as that in
England, with the qualification noted above. This provides a full and comparatively
comprehensive range of powers for the executive government.
There hasn’t been a full systematic analysis of the scope and content of the royal
prerogative, in part because of its fluidity. However, as generally categorised, the scope of the
royal prerogative includes the foreign relations and defence aspects, including the making of
treaties;51 and the defence of the realm.52 It has domestic applications, including keeping the
peace;53 dissolution of Parliament (though it has been suggested this may not be so in New

44
45

46
47

48
49

50

51
52

53

(2001) 199 DLR (4th) 228, paras 27 per Laskin JA (Court of Appeal of Ontario), and Copello v Minister of
Foreign Affairs of Canada [2002] 3 FC 24, para 61 per Heneghan J (Federal Court of Canada).
Noel Cox, “The Dichotomy of Legal Theory and Political Reality…”, ibid.
Sammut v Strickland [1938] AC 678 (PC). See also Sabally and N’Jie v Attorney-General [1965] 1 QB 273, 293;
[1964] 3 All ER 377, 380, 381 (CA). The prerogative cannot however operate against an alien in an alien
land; Attorney-General v Nissan [1970] AC 179, 229; [1969] 1 All ER 629, 654 per Lord Pearson.
Such as the prerogative power of appointment; Re Commission on Thomas Case [1980] 1 NZLR 602 (PC).
Such as the Crown’s immunity from statute (more of a presumption than a true immunity); Province of
Bombay v Municipal Corporation of Bombay [1947] AC 58 (PC); Interpretation Act 1999 (NZ), s 27.
B V Harris, supra note 9, at 293.
Such as the notion that the King never dies; In New Zealand, the death of the Sovereign perpetuates the
succession under English law but otherwise has no effect under New Zealand law: Constitution Act 1986,
s 5(1); Noel Cox, “The Law of Succession to the Crown in New Zealand” (1999) 7 Waikato Law Review 4972. See Hill v Grange (1555) 1 Plowden 164, 177; 75 ER 253, 273; Willion v Berkley (1561) 1 Plowden 227,
243; 75 ER 339, 371; and Wroth’s Case (1572) 2 Plowden 452, 457; 75 ER 678, 685.
The Laws of New Zealand (Wellington: LexisNexis Butterworths, 2003) “Constitutional Law” para 145, from
Philip Joseph, Constitutional and Administrative Law in New Zealand (2nd ed, Wellington: Brookers, 2001), 62245.
The Parlement Belge (1879) 4 PD 129; (1880) 5 PD 197; Blackburn v Attorney-General [1971] 1 WLR 1037.
Though the war prerogative has not analysed by the Courts for nearly 300 years; Burmah Oil Co (Burma
Trading) Ltd v Lord Advocate [1965] AC 75; Nissan v Attorney-General [1970] AC 179 – and it is subject to the
statutory prohibition in the Bill of Rights 1688 (1 Wm & M s 2 c 2) (Eng), s 1, preventing the Crown from
maintaining a standing army in time of peace without Parliamentary consent; Marks v the Commonwealth
(1964) 111 CLR 549, 564 per Windeyer J; Chandler v DPP [1964] AC 763.
R v Secretary of State for Home Department; Ex parte Northumbria Police Authority [1988] 1 All ER 556, 564, 573,
576; Farey v Burvett (1974) 131 CLR 477; 3 ALR 70; 48 ALJR 161. Police in England and Wales swear to
uphold the Queen’s peace:
I (NAME) of (TOWN) do solemnly and sincerely declare and affirm that I will well, and truly serve the
Queen in the office of Constable, with fairness, integrity, diligence and impartiality, upholding fundamental
human rights and according equal respect to all people; and that I will, to the best of my power cause the
peace to be kept and preserved and prevent all offences against people and property; and that while I
continue to hold the said office I will to the best of my skill and knowledge discharge all the duties thereof

Zealand now54); the appointment of Ministers; the grant of honours;55 and “other matters”.56 The
“other” royal prerogatives – those not yet fully enumerated – will be identified by the courts on
a case-by-case basis.57
The nature of the royal prerogative is complex, as is its scope and range. They are
inherently disparate, but unified in their status as residual unique powers and privileges of the
Crown. As such they reflect the ancient recognition by the courts of an independent legal power
vested in the executive, separate from the law-making powers of the Queen-in-Parliament.
Legitimacy of the royal prerogative
The royal prerogative may not be based on parliamentary sanction, prior or subsequent,
but that does not mean that it lacks its own mandate or legitimacy. Legitimacy offers reasons
why a given state deserves the allegiance of its members, but also why the authority of an
institution is respected and enforced. Max Weber identified three bases for this authority ─
traditions and customs; legal-rational procedures (such as voting); and individual charisma.58
Some combination of these can be found in most political systems. The first is more relevant
with respect to the Crown, but in some respects the others also apply.
In modern democratic societies popular elections confer legitimacy upon governments –
though where these processes are disputed legitimacy is threatened. But legitimacy can also be
independent of the mere assertion or opinion of the claimant. This has been particularly
important in the late twentieth century discussion of indigenous rights.59 Thus rights are not
dependent or conditional upon public opinion or majoritarian support.
There has been a tendency to undervalue the Crown as a source of legitimacy, because its
legitimacy is regarded as of minimal significance compared with that derived from the ballot box.
But, in the view of observers such as Smith and Birch, the most important of the defects of the
liberal political model of the Westminster-type constitution ─ the view of the political theorist
rather than the lawyer or politician ─ is its failure to depict the role of the Crown in the system
of government, and the implications of the interrelated independence of the executive.60 The
legitimacy of the Crown is dependent on popular support, but is also independent of it.
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The legitimacy of the Crown includes that owed to the established regime. With the
modern democratic ethos it might be possible to regard legitimacy which has such a basis of
authority as weak, but it does nevertheless have its value. In Tuvalu, for instance, respect for the
Crown was regarded as instilling a high sense of respect for whoever was occupying the position
of Governor-General, not so much because of the incumbent, but rather for the durability of a
system which had stood the test of time.61 This was particularly so because the country was
linked, by the Crown, with a much larger, world-wide, political entity.
The Crown itself provides some governmental legitimacy, simply because it is a
permanent manifestation of authority, a proto-state as some would argue.62 Smith has suggested
that in Canada the Crown provides the necessary underlying structure for government. This
could be true in New Zealand, arguably even more so, since there is no entrenched written
constitution upon which constitutional or political thought may focus.63 Although electoral
support might suffice for much of the legitimacy of government, this is reinforced by the
historical continuity of the Crown.
In contrast to a common political theorists’ view ─ which concentrates upon the political
actors64 ─ official terminology (the view of the administrator) had in the past tended to
emphasise the importance of the Crown. Thus the formal role the Sovereign plays in Parliament
conveys a totally different view to that of the political realist. It is arguably even more inaccurate,
as the Sovereign’s legislative role has been largely nominal for some three hundred years ─
except with respect to colonial legislatures, and even here the role has been exercised on the
advice of Ministers.
According to Barker, the principal function of the theory of the Crown is to provide a
legal person who can act in the courts, to whom public servants may owe and own allegiance,
and who may act in all those exercises of authority, such as the making of treaties or the
declaration of war, which do not rest upon the legislative supremacy of Parliament.65 They are
also the legal person who exercises the administrative function of executive government.
In this view, and in the United Kingdom at least, and probably in all the realms also, the
legitimacy involved here is quite independent of any popular authorisation, and the idea of the
Crown as a legitimising principle is articulated and employed within the personnel and operation
of government, though little outside.
Lord Cooke of Thorndon has built upon the views of Sir Owen Dixon, who saw the
evolution of constitutional law, both in the United Kingdom, and in the overseas realms of the
Crown, as the product of the interplay between three potentially conflicting conceptions. These
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were the supremacy of the law, the supremacy of the Crown, and the supremacy of Parliament.66
This interplay has produced the present constitutional structure, whose defining aspects were
identified, though perhaps misunderstood, by Montesquieu.67 This is the origin and antecedent
of both the rule of law and the separation of powers.
The supremacy of the law is an idea we owe to the early Middle Ages.68 There was then
no concept of the sovereign state, at least in part because everyone had a different lord to whom
they owed allegiance.69 To many in the seventeenth century the law was the true sovereign. With
the Reformation a true theory of sovereignty became possible, because of the vast increase in the
powers and activity of the legislature. Judges, as professors of the common law, claimed for it
supreme authority. Had this been admitted they would have been the ultimate authority in the
state,70 as perhaps they are today in the United States of America, where the separation of
powers, and an entrenched constitution, ensure a major constitutional role for the judiciary.
By early in the nineteenth century analytical jurists had made parliamentary sovereignty
the pivot of the legal system.71 The constitution depended upon the common law, whose
creature it was. The legal expression of the power of the state was always through the Crown.
But there is nothing which transcends the power of an Act of Parliament.72 Parliament’s power
do suspend the law was absolute. But this position was reached comparatively recently, and is
not necessarily immutable. The law alone remained permanent and ever-present, in a way similar
to the later conceptualisation of the Crown.
Oresme argued that legislative power was vested in the people as a whole, since they alone
could judge the common good.73 This view was roughly compatible with the English
constitutional position in the latter Middle Ages, when Parliament was regarded as the
indispensable forum for the production of statute law.74 Fortescue arrived at a similar conclusion,
though by a very different route. This was a result of his experience in the English law courts,
where he concluded that:
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The statutes of England ... are made, not only by the Prince’s will, but also by the assent of
whole realm, so they cannot be injurious to the people nor fail to secure their advantage.75
Fortescue’s doctrine of English kingship was that it was dominium politicum et regale, in
contrast with the French dominium regale.76
Continental rulers ruled on the basis of the civil law of their stronger Roman heritage.77
They relied especially on the maxim quod principi placuit legis habet vigorem.78 English kingship was
superior, at least, according to the chancellor in Fortescue’s fictitious disputation which
comprises the basis of De Laudibus Legum Anglia, because the monarchy was limited by the
requirement for the assent of Parliament. This was despite the fact that the power of kings was
everywhere the same, but authority differed because of differences in their origins. The laws of
England were more venerable, and must be deemed to be the best obtainable. This was because
they were not enacted at the sole behest of the prince, but by the prudence of 300 members of
Parliament.79
The Reformation Parliament settled the conventional view of the English constitution so
clearly expounded in Sir Thomas Smith’s De Republica Anglorum (1565) and so hard to find even
obscurely stated before 1530s.80 As a result of the Reformation, the doctrine of parliamentary
supremacy was developed.81 But a long fight was waged by King Charles I in defence of his
prerogative. He was committed to the traditional symbiosis of royal prerogative and law rather
than any new theory of the state.82
In the course of time the King-in-Parliament, the legislature, became supreme over the
law. On the Continent the lawyers were antagonistic to representative assemblies, and there
courts persisted in maintaining the predominance of the law over the authority of such
assemblies, and so encouraged the growth of absolutism. In England after 1688 no claim was
made that any rule of the common law was too fundamental to admit of change. The course of
our constitutional and legal development must have been profoundly different had it been
otherwise.83 It is unclear just when parliamentary sovereignty triumphed over the supremacy of
the Crown, but Parliament took control of the succession in 1689, and asserted it in 1701.84 The
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law remained supreme over all organs of government as well as people, and legislative power
(properly expressed) extended over the whole field of law.85
The growth of the territorial state brought about the need for one supreme authority. As a
consequence came a more modern doctrine, a doctrine embodying a conception that was widely
held. This was the supremacy of the Crown as the mystical holder of the sovereignty of the state.
Continental Europe found in kingship the state’s source of unity and power. This was to remain
the lynch-pin of constitutional theory until modern times.
The majesty of the Holy Roman Emperor had spread all over Europe in the thirteenth
century. To this doctrine of the divine right of kings, habits of thought of the greatest
consequences have been traced. These include a deep sense of the majesty of the law, and the
duty of obedience.86 When the competing focal points of sovereignty were reconciled in the
course of the seventeenth and eighteenth centuries, the splendour of the Crown remained as the
legal expression of the sovereignty of the nation. The supremacy of the Crown necessarily had to
give way under the inexorable advance of the supremacy of Parliament – but need not
necessarily disappear altogether.
The aims of the late mediæval and early modern State were negative and disciplinary. The
extreme emphasis on property rights carried with it an emphasis on law – a lawyer’s rather than a
politician’s view of government. By Fortescue’s time if not earlier, men felt strong monarchy
upheld their rights (a mass of technical rules and practices), rather than Parliament.87
De Laudibus Legum Angliæ88 written 1468-71 was one of the first coherent exercises in
comparative law. It was strongly influenced by the French experience of Sir John Fortescue. It
had a direct influence on the constitutional thinkers of the seventeenth century. Fortescue’s
successors in that century argued more precisely that the ancient constitution was Anglo-Saxon –
and the royal prerogative was the right of conquest of William the Conqueror.89 Fortescue
supports the doctrine of constitutional monarchy found in St Thomas, but really his support is
derived from his own liberal sentiments and the experience of England.90
The contention, most clearly expressed by Aquinas, that the King was not restrained by
law because he controlled coercion, was widely rejected in thirteenth century England. Royal
jurisdiction depended on co-operation.91 In both England and France Giles of Rome’s view that
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“laws are laid down by the prince and established by princely authority”,92 was disputed.93
Bracton regarded the magnates as having an essential role in legislation.94
Since 1688 Whigs had insisted that the Sovereign was the servant rather than the master of
the people, even thought the legal forms implied rather more than this. But this still left the
extent of the active role of the Sovereign undecided. For most of the nineteenth century the
Whigs assumed a “constitutional monarchy” should keep clear of the everyday turmoil of party
politics (as Bagehot would have it), and this ultimately became, in the twentieth century, the
official orthodoxy.
It was agreed after 1815 that a Sovereign should be kept out of party politics.95 Over the
course of the nineteenth century the monarchy moved from sharing government, to having a
share in government, to a largely advisory role,96 and in the later years of the reign of Victoria the
growing importance of organised political parties gave her less room to manoeuvre than her
predecessors.97 Responsible government prevailed, but the source for executive power remained
the royal prerogative, whose basis was the law, not parliamentary sanction.
Since then belief in the supremacy, or sovereignty of Parliament has prevailed. But the
ancient balance of the constitution depended not merely upon democracy. It rested – and today
still rests in all those countries with a Westminster system of parliamentary democracy and the
separation of powers imbrued with the principle of the rule of law – upon the supremacy of the
Crown-in-Parliament, and the survival of a legitimacy which extends well beyond mere
majoritarian representative democracy.
Limitations on the royal prerogative
Harris, and commentators in the United Kingdom, are concerned with the legitimacy of
the royal prerogative, but they are also concerned with the question of the accountability of the
executive for its actions.
It was long maintained that the royal prerogative was generally non-justiciable (or nonreviewable by the Courts),98 though it has always been the function of the courts to determine its
existence.99 The more usual view now is that the justiciability or non-justiciability depends not
upon the nature of the power – as part of the royal prerogative – but upon its subject matter.100
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This has the potential effect of widened the scope of judicial review, though the Courts show
deference to those who discharge royal prerogative powers, in the expectation that they will
exercise such powers fairly, reasonably, and in accordance with law.101
Although the courts can now review the exercise of the royal prerogative in certain
instances,102 as where there is a legitimate expectation, there is no general power of review.103
Having said that, in general terms, the exercise of royal prerogative powers is subject to judicial
review, although there are exceptions – including the honours prerogative.104 These limits have
been held to apply particularly to the exercise of what may be termed the political aspects of the
royal prerogative. This was important in the context of Black’s case.105
Despite its broad reach, the Crown prerogative can be limited or displaced by statute.106
Once a statute fully occupies ground formerly occupied by the royal prerogative, the prerogative
goes into abeyance. The Crown may no longer act under the royal prerogative, but must act
under and subject to the conditions imposed by the statute.107 The royal prerogative may revive,
however, in some circumstances. Equally importantly, it would seem that the royal prerogative is
sufficiently flexible that it may be exercised in ways and circumstances different to those
traditional to it. All this makes it subordinate to Parliament. This renders the executive
accountable to the courts and to the legislature (the latter through ministerial responsibility). The
replacement of the royal prerogative with statute-based executive authority – even if this were
desirable in principle – would scarcely increase the real degree of parliamentary control over the
actions of the executive.
The fate of the prerogative in Ireland
The abolition of the prerogative – or even its codification – can create problems of its
own. The Irish experience hasn’t been a happy one. From 1922 the situation became
complicated, with the Constitution of the Irish Free State remaining silent on the question of the
royal prerogative – which was clearly not then transferred to the government of the State, but
which probably preserved the royal prerogative in the hands of the King. It seems that the royal
prerogative was unaffected by the advent of the Irish Free State – at least until 1937 (or rather
1936, as shall be seen), and the effective creation of an Irish republic.
The royal prerogative was not transferred or assigned to the Irish government in 1936 or
1937. From 12 December 1936 the King ceased to be such for all purposes except signing
treaties and accrediting envoys, since Irish citizens remained subjects of the Crown. Whilst we
must remember that the notion of the separation of the Crowns was not fully developed at this
time,108 it does show that the transitional period was one in which clear and simple solutions
were not always to be obtained.
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The question now becomes, what happened to the royal prerogative in Ireland after 1943
(or rather, 1937, which was the year the Constitution of Ireland came into force, or 1936, when
the Executive Authority (External Relations) Act 1936 replaced the King as Sovereign, and
retaining the King – as an organ – only for certain limited external purposes109)?
It has been claimed that State inherited the royal prerogative. Unfortunately this does not
seem to be correct. In the case of Byrne v Ireland110 the Supreme Court of Ireland categorically
established that the Irish Republic did not inherit the royal prerogative.111 It was apparently
excluded – indeed this occurred in 1922,112 rather than in 1937, or in 1949, when Ireland became
officially as well as effectively a republic.
Had the royal prerogative been included in the 1922 constitution, or subsequently
assigned to the Irish State, it would have transferred to the new one in 1937; however it is not
clear that it was included. No express provision was made for royal prerogatives in the 1922
Constitution.113 Certain royal prerogatives continued to be exercised by the King until 1936. The
royal prerogatives were left with the King after 1922, and not incorporated into the Constitution.
The Executive Authority (External Relations) Act 1936 restricted the powers of the
Crown to signature of treaties and accreditation of envoys. The Act itself did more than restrict
the powers of the Crown. In an adroitly worded section,114 it was provided that, from the passage
of the Act (12 December 1936), the King “cease[d] to be King” for “all other (if any) purposes”,
except for those of s 3(1). The King for the purposes of s 3(1) would be the person who would
be his successor under the law of the Irish State – the Act provided for the abdication of King
Edward VIII. Section 3(1) does not make the “King” King of Ireland, but rather provides that
the King of Australia, Canada, Great Britain, New Zealand, and South Africa, had certain limited
and defined responsibilities with respect to Irish foreign relations.
On 29 December 1937 a new Constitution entered into force which was republican in
form, if not in name. It made no mention of the King as Sovereign, who had effectively been
removed as of the precious December by the Executive Authority (External Relations) Act 1936.
This Act continued in force. The King as Sovereign was no longer the head of the Irish
executive, but merely an organ or instrument, authorised by the Government of Ireland, to play a
specific role in external affairs.
Article 49 of the new Constitution provided for the transmission of the powers,
functions, rights and prerogatives held by the Irish State before 11 December 1936,115 to the
Oireachtas. The crucial elements to note are that the powers that were transferred under Article
49 were those held by the State at that time, and that these powers were transferred to the
legislature, not the executive.
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Although the Executive Authority (External Relations) Act 1936 had effectively excised
the King as of the 12th December 1936, the new Constitution preserved all “prerogatives” held
by the Irish State as of the previous day. The question then becomes this: were the royal
prerogatives of the King held by the Irish State on 10th December 1936? If they were, then they
were inherited, under the 1937 Constitution, by the Oireachtas. If they were held by the King, as
distinct from the State – if that distinction could be made – then they were not inherited.
It would be usual to assume that the powers of the King would be counted among the
powers of the state. In the 1922 Constitution the King was envisaged as being part of the state.116
Article 2 stated that “All powers of government and all authority, legislative, executive, and
judicial, in Ireland are derived from the people of Ireland, and the same shall be exercised in the
Irish Free State (Saorstát Eireann) through the organisations established by or under, and in
accord with, this Constitution”. Article 51 provided that “The Executive Authority of the Irish
Free State (Saorstát Eireann) is hereby declared to be vested in the King, and shall be exercisable,
in accordance with the law, practice and constitutional usage governing the exercise of the
Executive Authority in the case of the Dominion of Canada, by the Representative of the
Crown.” Together these would appear to suggest that the royal prerogative – which is probably
not mentioned in the Constitution because it is regarded as being a distinct type of law – would
be a “prerogative of the state”.
The 1937 Constitution stated that “the powers, functions, rights and prerogatives held by
the Irish State” before 11 December 1936 were inherited by the new Constitution. Articles 12
and 51 of the 1922 Constitution could be interpreted as embracing the royal prerogative as part
of the powers, not of the Constitution per se, but of the King as the person in whom was vested
the Executive Authority of the Irish Free State. However, in 1922 the concept of the division of
the Crown was not well developed, and it is likely that the royal prerogative was not intended to
be patriated in this manner. Indeed, it would seem that the British Government was opposed to
a transfer of the office to the control of the Irish Free State because of the concern that this
would harm the unity of the Crown and the royal prerogative. This attitude could only be
maintained if the royal prerogative is seen as being distinct from the “executive authority” of the
1922 Constitution.
Thus it is not clear whether the royal prerogative was a “prerogative held by the Irish
State”, and therefore inherited by that State in 1937. Although it might be a conceptually
stronger argument to assert that the royal prerogative was included in the 1922 Constitution, we
are bound by the decisions in Byrne v Ireland,117 and subsequent cases, that the royal prerogative
was not transferred to the Irish State.
The safest conclusion is that the royal prerogative was not transferred to the Irish
Government in 1922, or subsequently prior to 11 December 1936.
It would, in principle, be easy to simply enact that the executive powers of the state are
vested in the Sovereign – or the President, in the case of a republic. This is actually done in most
realms. For example, the Belize Act 1981, the schedule of which contains the Constitution of
Belize, simply provides that:
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The executive authority of Belize is vested in HM.118
Similarly s 61 of the Commonwealth of Australia Constitution Act 1900119 provides that:
The executive power of the Commonwealth is vested in the Queen and is exercisable by
the Governor-General as the Queen’s representative, and extends to the execution and
maintenance of the laws of the Commonwealth.
However, the constitutional provision alone is not a satisfactory basis for executive
authority, and in all these latter instances the royal prerogative remains. This has proven to be
of benefit, as in Tuvalu, where the Governor General was held to have had discretion to act in
“his own, deliberate judgement”, despite the stricter wording of the Constitution.120 Abolition
of the royal prerogative presents some difficulties, both in codifying the law, and also in
determining precisely what should be covered. Codification, by its very nature, presupposes
that it is possible to provide a precise list of the required powers of the executive.
Conclusion
The replacement of the royal prerogative with statutory authority, whether piecemeal or
in its entirety, may be justified on that grounds that this would allow greater parliamentary
control of the executive. Whilst this might appear logical from the viewpoint of providing a
democratic mandate for governmental action, it risks making a significant change to the
constitutional balance. Ministerial responsibility already allows Parliament to exercise a
considerable degree of control over the executive, including the use of the royal prerogative. But
the principle of separation of powers surely requires that the executive ought to be free, at least
to some degree, to exercise its proper functions without undue interference from the other
branches of government. Already the royal prerogative is largely subject to judicial review, and it
is only exercised – with rare exceptions – on the advice of Ministers responsible to Parliament.
The independence of the royal prerogative from parliamentary control is its strength, not a
weakness.
Perhaps more fundamentally, the royal prerogative already offers a system of legal
powers, immunities and privileges with their own legitimacy and authority, well developed,
flexible and venerable. While some reforms may be appropriate, in general the royal prerogative
is too valuable to be lost, or seriously weakened, merely to confer greater control by majoritarian
parliamentarians over the executive.
[Noel Cox is Professor of Law at the Auckland University of Technology, New Zealand, and a Barrister of the
High Court of New Zealand, and of the Supreme Courts of the Australian Capital Territory, New South
Wales, the Northern Territory, Queensland, South Australia, Tasmania, and Victoria]
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